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(Whereupon, the following proceedings were had:) 

THE COURT: Okay, have a seat, folks. 

Okay. Well, we have this motion to handle, 
so I guess we better get to it. 

Is Mr. Szymanczyk in the — 

MR. WEBB: No, he's outside the courtroom. 

MR. ROSENBLATT: All right. Judge, as you 
know, this is the Engle Florida class motion in limine 
as to Philip Morris fact witness Michael Szymanczyk. 

It's apparent, from the exhibits that have 
been disclosed and from his deposition testimony, that 
he intends to testify in several areas that are simply 
inappropriate. 

Many of the exhibits that they've listed 
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15 predate both verdicts and therefore the testimony and 

16 exhibits should be excluded. 

17 They fought so hard to keep Dr. Blum off the 

18 stand, and they succeeded in that with their argument 

19 that anything that he had done prior to the jury 

20 verdict of July 7, 1999, you know, would not be 

21 admissible. 

22 Now, let me put something up on the Elmo, in 

23 terms of timing. So this is his employment history 

24 with Philip Morris USA. 

25 In 1990 he becomes the senior vice-president 

6 

1 of sales. 

2 His next position is executive vice-president 

3 of marketing and sales. 

4 In June 1997 he becomes the chief operating 

5 officer of Philip Morris USA. 

6 And on November 1, 1997 he becomes the CEO of 

7 Philip Morris USA, which is the position he occupies 

8 today. 

9 Testimony in this case began in October 1998 

10 during the Phase I portion. On July 7, 1999, the jury 

11 returned their verdict at the end of Phase I. Exactly 

12 nine months, to the day, later, on April 7, 2000, the 

13 jury returned their verdict at the conclusion of Phase 

14 II. 

15 Now, just to remind Your Honor, James Morgan 

16 did in fact testify during the Phase I trial; but at 

17 the time of his testimony, he was the retired CEO of 

18 Philip Morris USA. Szymanczyk was the actual CEO of 

19 Philip Morris USA but, for whatever reason, chose not 

20 to testify. 

21 And I'm going to leave that up as I go along. 

22 Now, in terms of the exhibits that they've 

23 offered and introduced, they're talking about BIDI 

24 cigarettes, imports from India and imports from Japan. 

25 And it's our position these are not relevant 

7 

1 to any issues in this punitive damage phase. 

2 And apparently Mr. Szymanczyk intends to 

3 address a January 29, 1999 report from the 

4 Massachusetts Department of Public Health. The 

5 document is untimely on its face since it predates both 

6 verdicts and could have been addressed in Phase I had 

7 Mr. Szymanczyk or another Philip Morris official chosen 

8 to do so. 

9 It also has absolutely no relevance in this 

10 punitive damage trial. BIDI and its manufacturer are 

11 not defendants in this case, and the yields of tar and 

12 nicotine from those cigarettes is simply irrelevant. 

13 Now, apparently, he also intends during his 

14 testimony to discuss the cigarette imports from Japan 

15 and India from '96 through '99. On their face, the 

16 dates predate this verdict and again these issues could 

17 have been raised in Phase I. 

18 And the one refrain that we've heard both 

19 from Your Honor and at sidebars is: We're not retrying 

20 Phase I. We're not retrying Phase I. Over and over 

21 again. And Szymanczyk is being brought in here to 

22 retry Phase I. 

23 Significantly, Your Honor ruled, prior to 

24 opening statements, that the defense could not address 

25 issues regarding foreign imports from Japan and India, 
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1 when you excluded those charts. 

2 Another area, we say there is no relevancy to 

3 the profitability of these defendants within the state 

4 of Florida. The issue of profits in Florida is legally 

5 irrelevant, has no bearing on the financial resources 

6 of Philip Morris USA, which obviously operates in 50 

7 states. 

8 Now, in the Florida Supreme Court case, which 

9 apparently has become the litmus test, in Owens-Corning 

10 versus Ballard, the Supreme Court considered a punitive 

11 damage award for an individual that was 18 times the 

12 size of the compensatory award. And Mr. Ballard's 

13 exposure to asbestos occurred in states other than 

14 Florida, and he was a nonresident of the state of 

15 Florida. 

16 The financial resources and ability to pay of 

17 Owens-Corning was not limited to Florida or any other 

18 state and was not even limited to the profit from the 

19 particular product involved that they had ceased 

20 manufacturing way back in 1971. 

21 Then we get to the issue of Accord. And if 

22 there's ever a clear-cut example of attempting to retry 

23 Phase I, Your Honor remembers that during Phase I they 

24 had Cliff Lilly, Richard Carchman testified extensively 

25 regarding Accord. And there was also testimony about 

9 

1 Premier and Eclipse. So that Mr. Szymanczyk's 

2 testimony on this subject should be limited to any 

3 changes in Accord since the July 7, 1999 verdict. 

4 Otherwise, it's just completely duplicative 

5 of Phase I. The time to have convinced the jury of the 

6 research and development efforts of these companies was 

7 during Phase I, and the defendants presented many 

8 witnesses to do just that. 

9 What we have here, as described by these 

10 exhibits, is an attempt to undermine the Phase I 

11 verdict and try to convince the jury that they were 

12 wrong. And that's not what this case is all about, 

13 obviously, the punitive damage phase. 

14 The jury has already made very clear-cut 

15 findings in Phases I and II. 

16 Another subject: We say there is no 

17 relevancy to how the State of Florida has spent the 

18 monies received from the Florida Settlement Agreement. 

19 The simple fact is that Florida can spend the tobacco 

20 money any way it pleases; and whether tobacco money has 

21 been used for Alzheimer's disease programs or for any 

22 other purpose is simply legally irrelevant. 

23 The only relevant evidence is that each state 

24 can do whatever it wants with the money, and it can be 

25 expended on nontobacco programs. 

10 

1 Now, as a threshold matter, the "We have 

2 changed" defense as a mitigating factor is not 

3 recognized under Florida law. Over the objections of 

4 the class, the defendants are being permitted to 

5 present this as their key defense. 

6 Significantly, cigarettes are still being 

7 advertised and marketed to the tune of $6 billion a 

8 year. The cigarettes are still addictive; they cause 

9 disease and death; and they are being heavily 
10 advertised and promoted to the young. 
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11 And it's apparent, from the Owens-Corning 

12 case, that it would not even be a mitigating factor, 

13 because the asbestos product there, as I mentioned, was 

14 not manufactured since 1971. 

15 And what we've got here is an attempt to tell 

16 the jury, you know: You've got it all wrong in 

17 Phase I. And please give us another shot to convince 

18 you that we're really good guys, we never marketed to 

19 kids. 

20 And just to show you. Judge, I took the 

21 deposition of Mr. Szymanczyk in New York on May 10th. 

22 And I asked him a question, because I thought that's 

23 what his testimony was going to be about. 

24 I asked him: Tell me all the ways Philip 

25 Morris has changed from the way it used to be. 

11 

1 I mean, that's the germane question that they 

2 said they were bringing in the CEOs: We're changed. 

3 We're different. We got the message. We understand. 

4 We read the verdict. We're different people. 

5 I asked him that question: Okay, tell me all 

6 the ways your company is — 

7 You know what his answer is? "I do not 

8 really know how to describe what has changed. I will 

9 tell the jury how we run the business today." 

10 That's totally skirting the issue. He says, 

11 "I do not really know how to describe what has 

12 changed." 

13 And throughout the deposition I said: Have 

14 you examined documents? Have you looked at the past? 

15 Have you read any of the testimony? 

16 His answer is no, no, no. And that's not 

17 what this case is about, for him to come in and give a 

18 public relations schpiel as to how they do business 

19 today. The germane issue is: How have you changed? 

20 And he says — he says he's not in a position 

21 to discuss that. 

22 Another issue. Judge, there's simply no 

23 relevancy to teachers pension funds that own Philip 

24 Morris stock. We've laid that out in our brief. 

25 Some of the defense exhibits are highly 

12 

1 inflammatory. They suggest to the jury that a lot of 

2 teachers will lose money from a substantial punitive 

3 damage award. That's not true. Pension funds are 

4 lumped together with insurance companies, banks, to 

5 claim that that group owns 46 percent. The actual 

6 teachers pension funds is minuscule. 

7 The jury should not take into consideration 

8 that shares of stock may decrease the wealth of 

9 particular individuals as a result of a punitive damage 

10 award. And when we argued this, you made that very 

11 clear, that we will not have third parties coming in to 

12 give that kind of testimony. 

13 Just as the jury should not consider whether 

14 a neighbor, relative or friend owns tobacco stock, nor 

15 should it consider whether a teachers union has a 

16 piece, through its pension fund, of such stock. 

17 And then there are a lot of self-serving 

18 articles from 1990 in the media, which should be 

19 excluded. Historical statistics as to Philip Morris 

20 are irrelevant. The market shares that are relevant 

21 are the current market shares that reflect the current 
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22 ability to pay. 

23 And then youth marketing efforts prior to the 

24 verdict of July 7, 1999 have no relevance in this 

25 punitive damage trial. And again, are completely 

13 

1 duplicative of Phase I testimony. 

2 They made this argument as to Dr. Blum. It 

3 is what the companies have done since the verdict in 

4 Phase I, returned July 7, 1999, that would be relevant 

5 in terms of change. 

6 And then we get to the Master Settlement 

7 Agreement and the Florida State Settlement Agreement, 

8 which would be admissible for limited issues, but 

9 apparently they just want to put in the documents. The 

10 class objects because it will focus too much attention 

11 on what is a nonissue in the punitive damage phase of 

12 the case. 

13 As Your Honor stated, these tobacco companies 

14 voluntarily settled litigation and entered into various 

15 settlement agreements. And the defendants have taken 

16 this nondefense and elevated it to be the critical 

17 issue in this case, this concept of change. And 

18 they've submitted a series of exhibits and charts that 

19 they intend to have Mr. Szymanczyk address that discuss 

20 the Master Settlement Agreement advertising 

21 restrictions. 

22 And they do want to place — they've offered 

23 in evidence the actual settlement agreements. 

24 The Master Settlement Agreement is not what 

25 is at issue in this case. Rather, it is five decades 

14 

1 of fraud and conspiracy and misconduct and the 

2 intentional infliction of emotional distress on 

3 hundreds of thousands of class members. 

4 The defendants, as usual, ignore the true 

5 issues and instead want to emphasize a series of 

6 voluntary agreements with attorneys general to confuse 

7 and avoid the real issues. 

8 It is apparent to us that the proposed 

9 testimony of the CEO of Philip Morris really 

10 dramatically exceeds the boundaries of appropriate 

11 testimony for a fact witness in a punitive damage 

12 trial. 

13 We ask that the Court apply the same 

14 standards and time line that were applied at the 

15 defense request during the testimony of Dr. Blum. 

16 And, Your Honor, there's one other thing that 

17 I want to bring to your attention. I got a large 

18 number of calls over this weekend. And believe it or 

19 not, Philip Morris is at it again. 

20 They have engaged in a heavy advertising 

21 campaign, and it was shown during the basketball game 

22 last night, it was shown all day. I was getting calls 

23 all day. Their Meal on Wheels program, about their 

24 charitable giving to hungry people. 

25 This is the only industry in the world that 

15 

1 will spend millions upon millions of dollars bragging 

2 about a charitable contribution. And it obviously is 

3 geared specifically to coincide with the testimony of 

4 Mr. Szymanczyk. It's in bad taste, it's wrong. And 

5 it's not an accident, they'll tell you it's been 

6 planned for months. 
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7 No one down here has ever seen these Meal on 

8 Wheels advertising, heavy national advertising, on 

9 every channel, on every network, designed to influence 

10 this jury. It's wrong, and we ask that we put a stop 

11 to this. 

12 MR. WEBB: Before I argue the motion, I guess 

13 I should address the last point, Mr. Rosenblatt, kind 

14 of his aside — I have no idea what he's talking about. 

15 I think what he may be talking about, Philip Morris 

16 started what was called — we talked about this before 

17 with Your Honor several months ago, going into the 21st 

18 century, Philip Morris started a new campaign to let 

19 the American public know more about Philip Morris out 

20 of this whole spirit of openness, because of the 

21 allegations that the tobacco companies are too 

22 secretive. 

23 Whatever he's talking about has been a 

24 nationwide campaign that's been going on for months, if 

25 that's what he's talking about. And it has nothing to 

16 

1 do with the state of Florida other than what I assume 

2 what he saw is running nationwide, as far as I know the 

3 state of Florida has not seceded from the union. 

4 Of course they're running in Florida, but it 

5 has nothing to do with Mr. Szymanczyk's testimony, and 

6 that type of paranoia is kind of silly. 

7 As far as the motion is concerned, let me 

8 make a couple general comments which I think pretty 

9 much take care of the motion. But then I will go 

10 through each one individually and answer any questions 

11 that Your Honor has, and respond to what Mr. Rosenblatt 

12 told the Court. 

13 But let me make these general comments. 

14 First of all, every issue that Mr. Szymanczyk is going 

15 to address in his testimony was addressed by this Court 

16 In your April 17th scope order. 

17 The arguments that Mr. Rosenblatt has made 

18 here are the same arguments we all argued this out with 

19 Your Honor in — before you ruled on April 17th and 

20 told us what the scope of the evidence could be from 

21 the defendants In this punitive damage trial. 

22 And I just wrote down, there are six 

23 different things that you said the CEOs of the 

24 companies could address the following Issues: Number 

25 one, policy and procedural changes; number two, 

17 

1 establishment of youth nonsmoking departments; number 

2 three, recognition of the allegations made against them 

3 and what they did to address those allegations and 

4 their mistakes of the past; number four, you said we 

5 could go into the implementation of new and improved 

6 public communication procedures, such as Internet Web 

7 sites; number five, we could talk about recent new and 

8 Improved research and development results, and talk 

9 about the provisions and requirements of the MSA. 

10 THE COURT: Wait a minute, where do you see 

11 that? 

12 MR. WEBB: Your Honor, that's towards the 

13 back of your opinion, when you talk about the MSA. 

14 THE COURT: I'm looking at it, hold on. 

15 MR. WEBB: I'll get to that In a minute. We 

16 then clarified that portion the next day, on April 

17 18th. We came before Your Honor, and when I get to the 
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18 MSA, I'll explain what we told Your Honor and what Your 

19 Honor said. 

20 In any event, my first point is that this has 

21 all been addressed. I will tell you that 

22 Mr. Szymanczyk's testimony is going to be limited to 

23 what you ruled in that order is admissible on those 

24 subject matters. 

25 But you entered that scope order on April 

18 

1 17th because of what was dictated by the Florida 

2 Supreme Court in two cases that we argued. The Rinaldi 

3 case and the St. Regis case, which basically said that 

4 all mitigating circumstances which could operate to 

5 reduce punitive damages are admissible, and the 

6 standard jury instruction that you're going to be 

7 giving the jury tells them they should consider any 

8 circumstance which could affect the amount of punitive 

9 damages. 

10 And, so, if Mr. Rosenblatt is suggesting that 

11 you made some error in your ruling on April 17th, I 

12 respectfully suggest he's wrong. Your ruling was, in 

13 fact, dictated by Florida rule. 

14 My second suggestion is that Mr. Rosenblatt 

15 seems to have come up with some idea that we can't 

16 prove up — anything we've done to change has to be 

17 tied in to, I guess, the last verdict, which was in 

18 April of this year, and nothing else can come into 

19 evidence. 

20 Well, the fact is, Ballard Factor No. 7 says 

21 that we are allowed to prove up what our attitude and 

22 conduct is when we discovered the misconduct. 

23 Just so you know, the misconduct in this case 

24 was nothing new. The misconduct alleged in this case 

25 was first claimed in 1994, by the attorney general 

19 

1 lawsuits. 

2 In fact, Mr. Rosenblatt's complaints is 

3 almost verbatim identical to the allegations made in 

4 1994. 

5 The truth is, Mr. Szymanczyk really is not 

6 going back to 1994. His testimony will pick up on 

7 changes and how he runs the business and what Philip 

8 Morris does today, beginning in October or November of 

9 1997, November of 1997, when he became the CEO of 

10 Philip Morris USA, the defendant in this case. 

11 That's basically what his testimony is going 

12 to pick up, when he took over. And he's going to 

13 describe to the jury what he's done and the changes 

14 he's made and the way he runs the business as of today 

15 since he took over as CEO. 

16 There's no question that — and by the way, 

17 for Mr. Rosenblatt to say, "Well, you can't talk about 

18 anything except what occurred after the April 1999 

19 verdict," he put five experts on the stand to attack 

20 our changes that occurred over the past five or six 

21 years. 

22 He put experts on the stand to attack our Web 

23 site, our youth smoking prevention program, the 

24 provisions of the MSA, our research and development. 

25 Everything that I'm going to offer is basically, is 

20 

1 essentially saying what Mr. Rosenblatt's experts said 

2 is just not true. 
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3 We have changed. There have been significant 

4 developments in changes. And for Mr. Rosenblatt to 

5 say, "Well, I can offer all that expert testimony, but 

6 somehow, Webb, you and Philip Morris are limited to 

7 some extremely narrow definition of change" is 

8 ridiculous. 

9 He mentions Dr. Blum. Dr. Blum is a witness 

10 the Court almost didn't allow to be called, and then 

11 said, "Well, he can come, because if he actually went 

12 to events before the MSA and then after the MSA became 

13 effective, he could compare the two as a percipient 

14 witness . " 

15 He got on the stand and told Your Honor that 

16 after the effective dates of the key promotional 

17 provisions of the MSA, he hadn't gone to any event. 

18 And you respectfully excused him as a witness. 

19 But that has nothing to do with whether we 

20 have a right to prove up what Mr. Szymanczyk did since 

21 becoming the CEO. 

22 Now, if I go through the specifics what 

23 Mr. Rosenblatt just argued to Your Honor — let me go 

24 through them. 

25 He started with — let me take the issue 

21 

1 about, he talks about certain charts we have dealing 

2 with India and Japan. Let me make sure it's clear to 

3 Your Honor what we're doing. I am going to limit 

4 Mr. Szymanczyk's testimony to what you toid us we had 

5 to, which is the effect of a punitive damage award on 

6 Philip Morris and only Philip Morris. 

7 Mr. Szymanczyk is going to describe to the 

8 jury basically what he considers to be the effect on 

9 Philip Morris' ability to compete in the cigarette 

10 marketplace as an effective competitor, if there's a 

11 large punitive damage award. 

12 What he's essentially going to say, which is 

13 obvious, is that if Philip Morris gets hit with a large 

14 punitive damage award in this case, of billions or tens 

15 of billions of dollars, then Philip Morris will 

16 obviously end up — everyone agrees what the companies 

17 have to do, they have to raise prices. No other way to 

18 get the money. 

19 Once Philip Morris raises its prices above 

20 what it's already done with the MSA price hikes, then 

21 Philip Morris' ability to compete against other 

22 companies in the market that aren't burdened, other 

23 companies will not be burdened by the punitive damage 

24 award. 

25 And what he's going to tell — the companies 

22 

1 here in the United States, smalier companies here in 

2 the U.S, as well as other foreign companies that are 

3 already doing business in the United States, they have 

4 a cost advantage. 

5 And he's going to show the jury, for example, 

6 just what the MSA cost advantage, that India and Japan 

7 have been able to take significant market share away 

8 from Philip Morris here in the U.S. And that will 

9 increase with a large punitive damage award. 

10 By the way, this is going to be about two 

11 minutes worth of testimony. But you said he has a 

12 right to prove up the effect on Philip Morris, and the 

13 effect on Philip Morris is that other competitors. 
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14 including companies in other nations, will have a 

15 competitive advantage, and that will have an effect on 

16 Philip Morris, and he's going to show the jury that. 

17 That's all that testimony relates to. 

18 The testimony about BIDIs is related to that 

19 and all it is is he's going to testify that BIDIs are 

20 simply a brand of cigarettes manufactured in India. 

21 And he's going to talk about how that clearly affects 

22 — they obviously are competing against Philip Morris. 

23 And also, he's going to say that the increase of sale 

24 of BIDIs, because of this, clearly affects Philip 

25 Morris' youth smoking department prevention activities, 

23 

1 because, on the one hand, we're trying to do everything 

2 we can to get kids not to smoke, and these BIDIs are 

3 designed to get kids to smoke. And he's going to 

4 testify that has a negative impact on Philip Morris. 

5 That's what he's going to limit his testimony to, on 

6 Philip Morris. 

7 Now, the next point Mr. Rosenblatt made is we 

8 can't go into the amount of profits that the state of 

9 Florida — I'm sorry, the amount of profits that Philip 

10 Morris has earned in the state of Florida. 

11 And, Your Honor, that's just ridiculous, that 

12 argument. First of all, one of the Ballard factors is 

13 that either side can prove up the profitability of the 

14 wrongful conduct or lack thereof. 

15 I mean, this is a Florida class. There's no 

16 question this is a Florida class. I have every right, 

17 Your Honor, to suggest to the jury that the profits 

18 derived from sales in Florida are at least relevant in 

19 determining what amount of punitive damages, if any, 

20 should be awarded. 

21 I'm not going to tell the jury that's the 

22 only thing they can consider. But clearly, to tell the 

23 jury that we can't prove up the amount of profits that 

24 we earned in the State of Florida is ridiculous. 

25 I mean, we clearly have the right — if 

24 

1 Mr. Rosenblatt has the right to file a lawsuit naming 

2 an entire class of Florida, every Floridian that smoked 

3 and got injured, we have a right to prove up at least 

4 what we consider to be the outer limit of what punitive 

5 damages should be. 

6 Mr. Rosenblatt is going to argue that that is 

7 wrong and they should — but I have a right to do that 

8 and at least show the jury what Ballard, on its face, 

9 says I have the right to do that. 

10 In addition to that, under the BMW versus 

11 Gore case, we have a right to allow, to be allowed to 

12 address the extent of the harm caused by the defendant 

13 as wrongful conduct in Florida. And profits allow the 

14 jury to at least address that issue as to Florida and 

15 the Florida class. 

16 And so — it also relates to the ability to 

17 pay. Obviously, my profits relate to my ability to 

18 pay. And so there's just — and the Florida standard 

19 jury instruction says that any circumstance that's 

20 relevant should come in. 

21 So, to say that we can't prove up the amounts 

22 of profits in Florida, Mr. Rosenblatt can cross examine 

23 and say: Well, you earn profits in other states. 

24 I agree he has a right to do that. I'm not 
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25 denying that right. But he can't say that we can't 

25 

1 show, at least, since he's filed the lawsuit on behalf 

2 of a Florida class, as to what the profits of Philip 

3 Morris have been in the state of Florida. 

4 I think the next issue he talks about I think 

5 we're probably in agreement on, evidence regarding the 

6 Accord. The Accord was addressed to some extent on 

7 Phase I by witnesses, and we don't intend to repeat the 

8 Phase I testimony. 

9 Your order said that we can talk about new 

10 and improved research and development results. 

11 Mr. Szymanczyk is going to simply remind the — just 

12 like Mr. Rosenblatt, I can remind the jury what the 

13 Accord is, in 45 seconds. 

14 Then he's going to talk about what have been 

15 the new developments. He's going to bring the jury up 

16 to date since Phase I on what are the new developments 

17 and new issues going on regarding the development and 

18 implementation of the Accord project. 

19 The same thing, by the way, with other 

20 research and development projects, there will be no 

21 repeat of Phase I. We will follow Your Honor's order, 

22 that we are allowed to introduce into evidence, 

23 according to your order, recent, new and improved 

24 research and development. And that's what 

25 Mr. Szymanczyk will address as far as that subject 
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1 matter is concerned. 

2 Now, Mr. Rosenblatt's next point is that he 

3 says we shouid not be abie to tell the jury how the 

4 state of Florida is spending the MSA money. It's 

5 interesting that he says that, since he's the one that 

6 opened the door to that. Your Honor. He's the one that 

7 put on expert witnesses, including Dr. Davis and 

8 Dr. Richmond, both of whom were critical, were critical 

9 of how the states are spending the MSA money. 

10 I clearly have a right to address that and 

11 say: Wait a minute, it's just possible that 

12 Dr. Richmond and Dr. Davis are simply wrong about that; 

13 and that the way Florida is spending the money, 

14 particularly on youth smoking activities, is a good 

15 thing to do. 

16 Again, this is probably 30 seconds of 

17 testimony. Your Honor. It's not something I'm going to 

18 dwell upon. But, clearly, they opened the door to 

19 this. 

20 He's the one that decided to have Dr. Davis 

21 and Dr. Richmond criticize how the states, including 

22 Florida, are spending the MSA money. And I have a 

23 right to respond to what they said during my case since 

24 he introduced it into evidence. 

25 The next point he makes is that it wouid 
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1 be — he says: Well, I guess it's inappropriate for us 

2 to talk about harm to stockholders. 

3 Well, we've been there and done that. You 

4 already ruled on that in your scope order. You ruied 

5 that we are allowed to talk about the effect on 

6 stockholders. That's on Page 2 of your scope order. 

7 And you did that. Your Honor, because of the holding in 

8 the John Mansville case, here in Florida, which said 

9 that you can do that. And so Your Honor agreed with 
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that. 


10 

11 And by the way, this also is going to be 

12 about two minutes of testimony. I'm simply going to 

13 show — and I did this in opening statement — I'm 

14 going to show a profile. I'm not calling any 

15 individuals, I'm not calling any individual stockholder 

16 to say they're going to lose any money. 

17 I'm simply going to show who the stockholders 

18 are by big categories. And then he's going to explain 

19 basically what's happened with the stock price, which 

20 Your Honor said that we have a right to do. It's 

21 clearly the company, and the stockholders are 

22 stakeholders in the company. 

23 And Your Honor has already ruled on this. 

24 And I don't intend to go beyond Your Honor's ruling on 

25 that subject matter. 
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1 His next point I think was the market share. 

2 He says that Philip Morris has no right to prove up 

3 what its market share, that is, what its sales of 

4 cigarettes were back in the years that the people who 

5 are filing claims as part of the Engle class were 

6 smoking cigarettes. 

7 See, what Mr. Rosenblatt did. Your Honor, 

8 he's offered into evidence that Philip Morris' market 

9 share today is over 50 percent; therefore, Philip 

10 Morris ought to be responsible for 50 percent of the 

11 punitive damages. That's what he said in his opening 

12 statement. That's the implication anyway. 

13 The truth is — and the charts are attached 

14 there, the truth is, that's false. If you go back and 

15 look at Philip Morris' market share, at the time that 

16 the people like Mrs. Farnan, Mr. Amodeo, Mrs. Della 

17 Vecchia were smoking cigarettes, as you saw from Phase 

18 II-A, they're not smoking Philip Morris cigarettes. 

19 And there's a reason for that. It's because we had a 

20 very small market share. Back in the '50s, the '60s 

21 and the '70s, Philip Morris had an extraordinarily 

22 little, small share of the market, behind other 

23 companies. 

24 So, at the time that the people who are 

25 claiming injury are smoking cigarettes, I have a right 
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1 to show that Philip Morris' cigarettes were a very 

2 small part of the market at that point in time. 

3 The charts, he's not arguing the charts are 

4 inaccurate, the charts are accurate. The charts simply 

5 show what the actual market share has been at various 

6 points in time between the 1950s and up to the current 

7 date. And it shows in relation to the other companies. 

8 Your Honor has to remember that we're not 

9 jointly and severally liable in this case. Each 

10 company has to have its punitive damages determined on 

11 an individual company-by-company basis. So, it would 

12 be ridiculous to suggest that Mr. Rosenblatt has the 

13 right to prove up what our market share is today, imply 

14 to the jury therefore we're 50 percent or more 

15 accountable, and then say to Philip Morris: You can't 

16 prove up the truth. The truth being that you aren't 

17 responsible for 50 percent of the market, because at 

18 the time that people were smoking cigarettes, that are 

19 filing claims in this case, the Farnans, Amodeos and 

20 Della Vecchias, that they weren't smoking Philip Morris 
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21 cigarettes because Philip Morris had a small market 

22 share. 

23 So, that's a huge issue in the case. Your 

24 Honor, and one which clearly we have a right to address 

25 during the course of Philip Morris' testimony. 
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1 Now, the next point Mr. Rosenblatt made, 

2 again — I don't think — maybe there's not a lot of 

3 disagreement here — he doesn't want us to repeat the 

4 evidence in Phase — in this phase, as far as youth 

5 smoking activities, with what Jim Morgan said in 

6 Phase I. And we don't intend to do that. 

7 Mr. Szymanczyk is going to talk about what 

8 he's done as far as creating a youth smoking prevention 

9 department and the activities that he's engaged in 

10 during this time period. 

11 What actually Mr. Morgan addressed is the 

12 allegations, in Phase I, that Philip Morris was 

13 targeting kids with advertising in the '50s, '60s, 

14 '70s, '80s. 98 percent of Mr. Morgan's testimony 

15 addressed that issue. We're not going to talk about 

16 that issue. That issue just was not talked about at 

17 all, and we're not going to talk about that at all in 

18 this phase, unless Mr. Rosenblatt wants to go into it 

19 on cross. 

20 So, we're going to limit the youth smoking 

21 story to what Philip Morris has done — and you've 

22 already ruled on this, in your scope order, that said 

23 that we can talk about our youth smoking departments. 

24 That's what Mr. Szymanczyk is going to do. He's not 

25 going to repeat the testimony of Mr. Morgan. 
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1 They say also that there's a Philip Morris 

2 witness named Lynn Beasley. Well, she's from RJ 

3 Reynolds. They made a mistake. Lynn Beasley has 

4 nothing to do with Philip Morris. So we're not going 

5 to be repeating testimony from Phase I. 

6 And, Your Honor, let me address the last 

7 subject matter raised by Mr. Rosenblatt, which is the 

8 Master Settlement Agreement and the attorney general 

9 settlement agreements, the Master Settlement Agreement, 

10 the state settlement agreements. 

11 Your Honor has also already ruled on this 

12 issue, and Your Honor ruled that we can do this — 

13 first of all, there's no question that, as I explained 

14 to Your Honor, if you look at our brief. Your Honor, we 

15 came into court on April 18th, which was the day after 

16 you had issued your scope order. And I explained to 

17 Your Honor that under your order, you had said that we 

18 can offer the MSA as far as the financial provisions 

19 were concerned. 

20 And I pointed out to Your Honor that the 

21 financial provisions are actually only one small part 

22 of the MSA. The vast majority of the MSA deals with 

23 regulations and requirements that changed the conduct 

24 of the tobacco companies. 

25 And I pointed out to you and I said: The 
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1 Master Settlement Agreement actually has regulatory 

2 requirements that require us to make changes. 

3 So I'm assuming that he, referring to 

4 Mr. Szymanczyk, can explain to the jury that: We've 

5 changed our conduct. And explain the provisions of the 
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MSA. 


7 And Your Honor goes on to say: If you're 

8 obligated, you're obligated. And that's part of the 

9 effect it has on the company. 

10 I don't have any problem with that. It's 

11 going to come out either way. 

12 I did this in opening statement, I put the 

13 charts up. This is the time now I have to tell the 

14 story of what the MSA's impact was on Philip Morris and 

15 the other tobacco companies. And I will tell you, we 

16 don't intend to repeat this with each witness. It's 

17 only going to be done once. Mr. Szymanczyk will be the 

18 one to do it, and the other companies, while they 

19 certainly may allude to the MSA, and the effect it had 

20 on them, no one is going to go back and duplicate. 

21 Mr. Szymanczyk is going to walk through with 

22 the jurors and show them what effect it had on our 

23 changes. And you have already ruled that he can do 

24 that. 

25 By the way, what's interesting is that the 
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1 plaintiffs have already done this. The plaintiffs have 

2 already attacked whether what we've done under the MSA 

3 is good enough. 

4 It's kind of strange that after he attacks it 

5 and tries to tear it down, we can't even prove up what 

6 it is we did because of the MSA. So that's silly. I 

7 respectfully suggest that this motion should be denied 

8 in its entirety. 


9 



THE 

COURT: 

What have you got to do with 


10 

Szymanczyk? 




11 



MR. 

SMITH: 

I have an objection. 


12 



Your Honor 

, there's one, there are two 


13 

exhibits 

that 

were listed for Mr. Szymanczyk that I 


14 

object 

to 

And they 

were raised by Mr. Rosenblatt, 

and 

15 

so I want 

to 

explain 

to the Court. 


16 



THE 

COURT: 

Which ones are those? 


17 



MR. 

SMITH: 

I'm not sure that they're really 

18 

numbered. 

but 

I have 

a copy here I can put on the Elmo. 

19 



THE 

COURT: 

I've got a whole bunch of things 

20 

in the 

back of this 

folder. 


21 



MR. 

SMITH: 

If you want, I can find them. 


22 



THE 

COURT: 

That's, all right. Put it on 

the 

23 

screen. 






24 



MR. 

SMITH: 

The issue I'm talking about. 

Your 

25 

Honor, 

right 

now, is 

the issue of going back and 
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1 showing historical market shares of Philip Morris and 

2 the other companies. That's the issue I'm talking 

3 about. 

4 Now, Phase I, Your Honor, I think everybody 

5 agrees, was about history. It's about what happened 50 

6 years ago. II-B is about ability to pay today and 

7 about whether our recent conduct, after these claims 

8 began to be made in the 1990s, has changed. 

9 Now, in fact, in Phase I there was evidence 

10 about the relative sizes of the companies back then; 

11 that American Tobacco Company was indeed a much larger 

12 company then. It went down to very little, was bought 

13 by Brown & Williamson. My objection just goes to two 

14 exhibits, specifically. Three, actually. 

15 What this shows. Your Honor, and you have it 

16 In there, if you want to try to find it — 
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18 

19 

20 
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24 

25 
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7 

8 
9 

10 
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12 

13 

14 
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18 

19 
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23 
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THE COURT: I have it someplace. Keep going. 

MR. SMITH: Your Honor, if you'll look at 
this exhibit — 

THE COURT: I saw it. You keep going. I'm 
listening to you. And I'll find it in here while you 
talk. 

MR. SMITH: The focus on this phase is on 
current financial condition and current ability to pay. 

This chart. Your Honor, combines Brown & 
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Williamson and American Tobacco Company over 30 years 
together, and says: Well, if you look at that 
historically, they had a 35 percent share of the 
market. 

Well, that distorts the issue the jury is 
trying to decide now. And that is, current ability to 
pay. It distorts it entirely. 

Moreover, Your Honor, the point that I want 
to make is this is also just plain-out misleading, and 
it's just not factually correct. 

Remember, American and Brown & Williamson 
didn't even merge until 1995. And yet, these charts — 
there are two of them, there's another one that goes 
1950 to 1999 — purports to show that Brown & 

Williamson and American have been together and should 
be jointly considered from 1950 all the way to the 
present time. 

What's so misleading about this. Your Honor, 
is that when Brown & Williamson merged with American in 
1995, they only had 17 percent of the market. And this 
tries to combine them 45 years before they actually 
merged, and show a 35 percent share. 

Now, this jury has to consider conduct 
against American back then, when they were separate, 
conduct of Brown & Williamson back then, when Brown & 
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Williamson was separate. But it purports to put them 
all together, which is just not true. 

Now, eventually the jury has got to put down 
one number. But they may decide that they look at what 
American did, they may not like it. They may look at 
what Brown & Williamson did, and they may decide Brown 
& Williamson behaved better. But they weren't 
together, as these charts indicate. They simply 
weren't together. 

The other thing this does. Your Honor, it 
almost tries to show the jury what percentage they 
smoked. We don't know that. It tries to put some kind 
of certainty historically on what these class members 
smoked. 

Your Honor has already said we couldn't use 
the Phase II allegation of fault to try to argue to the 
jury. This is the same kind of thing, it's just an 
effort to confuse the jury and create a false 
impression about a combination of Brown & Williamson 
and American that didn't exist until five years ago. 

Your Honor, there's an argument also that 
this might relate somehow to the extent of harm. And 
all I can say to that is that's already been tried. 
That's what Phase I was about. It was about the 
historical behavior of these companies. And there was 
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evidence of size. But to try and put Brown & 
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Williamson and American together in this misleading way 
I think is inappropriate. 

THE COURT: Okay. Mr. Rosenblatt. 

MR. ROSENBLATT: All I need is one minute. 

After a dozen sidebars and arguing and 
arguing about limiting Dr. Blum, Your Honor said, on 
Page 53,389 of the transcript. Your Honor says: What 
change have the tobacco industry or tobacco companies 
here instituted since the verdict, since the Phase I 
verdict or the Phase II verdict? That's what we need 
to know. And I think the same standard applies here. 

Mr. Webb says what he wants to show is — 
what he wants to show is: What did we do after we 
discovered the misconduct? 

Well, Mr. Webb, who loves to use the word 
"ridiculous" and "silly," Mr. Webb has it a little 
wrong. Because this jury determined: You didn't 
discover the conduct, you created the conduct as part 
of a broad conspiracy, and then concealed it from the 
American people for decades. 

And that was the Phase I verdict, which we 
should not be retrying in the punitive damage phase. 

MR. WEBB: Your Honor, can I respond to 

Mr. Smith? 
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THE COURT: No, it's not necessary. 

You always want the last word. 

Well, there's a lot of overlap, which I have 
a problem with. I really don't think anything about 
BIDI or Japan and Indian cigarettes are material or 
relevant, other than to show that there are some 
competing companies not covered by this case, which 
form a market out there. 

So, I think any general reference to be made 
to the fact that there are competing companies, without 
any specific reference to area of origin, such as Japan 
or China or India or wherever, and specifically BIDI. 

I think the point being, and we have to focus 
on what we're talking about, is your ability to pay. 

We know that you've got competition, you've got 
competition either with or without this case. 
Competition is going to be there, and it's going to 
affect the world economy, as it does anywhere, on the 
basis of the fact that it exists, mere competition. I 
don't think that should be part of this case. 

As far as the — let's see, I'm going down 

the list. 


Profits in Florida are really not relevant to 
the issues in this case because profits in Florida may 
be high, they may be low; but it doesn't mean anything 


as it relates to the company's ability to pay any 
particular award. And it's an award because of conduct 
overall that's involved. So it doesn't really make any 
difference if Florida profits are up or down. 

The question is how it affects the ability of 
the company to pay and the award, and that's based upon 
any other element of profit that they may be making 
from selling cigarettes, wherever they sell it in the 
United States. 

I don't want to limit it to Florida only. So 
I don't think we're going to be talking about Florida 
profits. 
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13 As far as the Accord cigarette is concerned, 

14 any new changes is fair game. We talked about the 

15 Accord during Phase I and I don't think it's necessary 

16 to go over it again, except to remind the jury maybe 

17 that there was such a product, and the general manner 

18 in which it works. But any changes made in the science 

19 and research and development would be all right if it's 

20 new and different. 

21 How Florida spends tobacco money pursuant to 

22 the Master Settlement Agreement I don't think is 

23 material or relevant here. The fact that you have to 

24 pay Florida a certain amount of money and Florida can 

25 do what they want with it, or any of the states can do 
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1 what they want with it, that's their business and I 

2 don't think the jury should be affected by it. 

3 I think the only issue of the settlement was 

4 that there are obligations to the states by the tobacco 

5 companies, and that was in terms of money. And we've 

6 talked about that in II-B, and I think, as far as 

7 punitive phase is concerned, that's an element that can 

8 be considered. 

9 As far as the obligations under the plan, the 

10 settlement agreement, as to what companies have to do, 

11 as it may affect their financial situation, would be 

12 relevant. But only as it affects the financial 

13 situation. 

14 How much money you have to spend for this 

15 program or how much money you're not going to spend for 

16 that program — because I looked at my order. My order 

17 is very specific. It talks about financial obligations 

18 and responsibilities, underlined. Financial. And it's 

19 all under the financial aspect of what the obligations 

20 are, and that's what we're here about. 

21 So I'm going to limit you to that. 

22 The issue of change, I agree that you can 

23 talk about how the company has changed its procedures. 

24 Mr. Szymanczyk came into the company, 

25 however, back in 1990. And if he didn't know, as 
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1 senior vice-president of sales, back in 1990, what they 

2 were doing, then he doesn't belong to be a CEO today. 

3 So, I'm certain that he knew and understood 

4 what was going on in the company way back in 1990. To 

5 come in and say: Well, now that I'm CEO, in 1997, I 

6 just realized what we were doing wrong I think is, 

7 well, it stretches ones credulity. 

8 So I have a problem with that issue. I think 

9 he can testify about what the company is now doing as 

10 far as some of these issues are concerned. The youth 

11 project I suppose is all right, if it's new and it's 

12 different. 

13 The "We card," that's old hat, whoever 

14 started that one. All the other youth programs that 

15 we've already had testimony about in II-B, I mean II-A, 

16 or in Phase I, basically Phase I, is old hat, and not 

17 relevant to the issue as to what you've done since 

18 then. 

19 And we're talking since then, we're talking 

20 new, we're talking up to date. And so I'm going to 

21 limit you to those changes. 

22 Pension funds, shareholders, stockholders, 

23 yes, you can talk about the effect that it will have on 
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the stockholders in the sense that the stocks will 
either go up or down or remain the same, or whatever it 
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may be. But to talk about teacher pension funds is to 
me just a blatant pandering to the jury. I'm not going 
to allow that. Because there are members of the jury 
that are teachers. 

I mean, it's just obvious. So what we're 
talking about is: How does it affect the stock market 
if it's a large award or a small award or no award? 

But to get specific as to the teacher pension 
funds, there are all kinds of pension funds. People 
who invest in companies have nothing to do with tobacco 
or anything else. They invest in, we'll say — what's 
the word I want to use? Mutual funds and things of 
that nature, that then buy stock. 

Those weren't the stockholders we're talking 
about. We're talking about people who bought stock, 
individual stockholders. That's really what I had in 
mind when we were talking about shareholders and 
stockholders. So, to parse it down to individual 
pension funds and things of that nature, no, I don't 
think that's appropriate. 

You can talk about the effect it will have on 
the stock market vis-a-vis how it then relates to 
people who do have shares in one form or another. 

I don't know what you mean by "media 
articles." If he's going to make reference to articles 
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that showed how wonderful the company is and was, how 
it was held in high regard and all of that, that's 
immaterial, irrelevant to the issues today. So I'm not 
going to allow that. 

He can testify about what his company is 
doing vis-a-vis the concept of why we shouldn't be 
punished for past acts. But I don't think the use of 
media articles in any way are material or relevant in 
that regard. 

Market share. That's an issue. I don't 
quite understand what you were trying to say, Mr. Webb, 
when you talked about market share. I wasn't sure 
whether you agreed or disagreed with the concept. At 
one point you say that it's not the way it should be 
done, and then the other, you say that that's the way 
you want it to be done. So I'm not really sure where 
you're going with that. 

MR. WEBB: Do you want me to explain? 

THE COURT: Market share changed over the 
years. And the jury has heard all about market share, 
they know what the market share was back then. And I 
think there's no need to repeat it all. That's 
testimony that was in Phase I. 

You can talk about your market share 
currently as to your ability to pay. That's all it's 
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all about, your ability to pay. 

So it's current market share. 

Let me see what else they had here. 

Okay, I think that's within the limits that 
we're going to testify. 

MR. WEBB: Your Honor, let me just address 
two issues. 


THE COURT: No. I've heard your argument on 
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market share. If you don't like it, you have a method 
of handling it. 

MR. WEBB: Judge, I may — 

THE COURT: I don't want to. 

MR. WEBB: Can I make a record? Because I 
may not be able to put him on the witness stand. I 
want to make an offer of proof. 

THE COURT: When I make a ruling, I don't 
want you to go back and reargue. Mr. Rosenblatt had 
arguments made and rulings made, and he was very 
unhappy with them, I'm sure. But he didn't try to come 
up here and try to change my mind every time I ruled 
against him. 

I think I understand where we're going with 
it. And if you don't like it, tell the appellate 
court. 

MR. WEBB: I intend to do that. 
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THE COURT: Fine. 

MR. WEBB: I just need to make a record. 

THE COURT: You made your argument, you had 
time to sit down and do it, and that's it. 

MR. WEBB: Well, Your Honor, on the 
financial — 

THE COURT: Sir. Thank you very much. Okay, 
have a seat. 

Okay. Meals on Wheels. I don't know much 
about that. I haven't seen anything because I'm not a 
television watcher when it comes to that, so I haven't 
seen any of that. I really don't know what to make of 
that, frankly. 

MR. ROSENBLATT: What it is: We're the 
greatest people in the world. We're charitable. 

It's like the chart, Kraft Foods, and 
everything, and old ladies, and people singing songs, 
and we're feeding these people. 

And for Mr. Webb to get up here and say — 

THE COURT: I hear, I hear you. 

MR. ROSENBLATT: — "I don't know what this 
is all about" — 

THE COURT: I don't intend to listen to any 
of that during Mr. Szymanczyk's testimony, or anybody 
else's, because it's not material, not relevant. 

46 

Issues of charity are not part of the punitive damage 
claim, so I think we discussed that before. 

What effect it may have on trying to 
influence this jury, that's another part I don't want 
to get into. But as far as testimony is concerned, 
it's irrelevant. 

All right, we'll take five minutes, then get 
the jury out. 

(A brief recess was taken.) 

THE COURT: All right, have a seat. 

Now, before we begin, there are some things 
that you have to do in front of the jury, I think. 

MR. ROSENBLATT: Yes, Your Honor. Before — 
the only thing I need to do before I rest, what I'd 
like to do is simply show the jury this chart. You had 
told them they needed to provide us with the direct 
mail smokers list. They have done so. And these are 
the numbers. 

And I would just want to go over that in the 
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presence of the jury, and then I'd rest. 

These are their figures. 

THE COURT: Okay. 

MR. WEBB: Let me just briefly respond to 
that. Your Honor. We actually, just so Your Honor 
knows, when we looked at the transcript — we thought 
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we were to produce the totality of our database of 
smokers because you said: Well, it can't come in for 
class size. It can come in on the issue of how large 
your promotional activities are. 

So we produced the numbers on the left, the 
total. We also, then, looking at the transcript, 
weren't sure if you were ordering us to produce the 
Florida numbers, because the Florida numbers would be 
confused, with the jurors, with class size. But we 
produced them anyway. Because it was the weekend, and 
we weren't going to argue about it. 

My objection goes to the second part of the 
chart, as far as Florida, if you publish those numbers 
to the jury, when you've already ruled that those 
numbers aren't relevant, to imply what the size of the 
class is. If all this is needed as far as the scope of 
our promotional, the Florida numbers are included in 
the total United States numbers. 

What you need is the first part of the chart. 
You don't need the Florida numbers to make the point 
that it was relevant for. You said it was not relevant 
on class size because it doesn't tell you anything. It 
doesn't tell you how many smokers are injured by 
smoking cigarettes. While we produced the numbers, we 
didn't know for sure what you meant. We do object to 
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that being published to the jury. 

But my second objection. Your Honor, is that 
Mr. Rosenblatt wants to offer these numbers and then 
make an argument about what the scope of our 
promotional activities are. Obviously, we're not 
stipulating — I mean, I produced the numbers in 
discovery because you ordered us to. But if he wants 
to call a corresponding witness, there's no foundation 
for the chart. 

I produced the numbers, but that — Judge, 
that's important because if there were a witness on the 
stand, there would be an explanation as to what those 
numbers mean and what we do today. He wants to take 
the raw numbers and distort them. So, I am objecting 
to publishing the raw numbers because there's no 
authenticity or foundation laid for those numbers. 

THE COURT: All it says is: Number of 
individuals on tobacco company defendants direct mail 
smokers list. And then it breaks it down, so the 
record reflects, into tobacco companies, Philip Morris, 
Brown & Williamson, RJ Reynolds and Lorillard. And 
there's another category for United States in millions, 
and it's 2,245,346. Is that correct? 

MR. ROSS: It shouldn't say "in millions." 

Is the number 20 million or 20 billion — 
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MR. ROSS: That would be trillion. 

THE COURT: So that's an error? 

MR. ROSENBLATT: It's 25 million — 

THE COURT: But it says, "United States, in 


http://legacy.library.ucsf.feciuyltid/osr®^a{)0/pdf industrydocuments.ucsf.edu/docs/syjl0001 



5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


millions." That could be blacked out so that we 
understand what that is. We're talking 20, 25 million. 
Then there's a section for Florida in millions. Okay. 

MR. ROSS: Those are the actual numbers. 

THE COURT: Right, a million, one million 
something, whatever it is. 

Well, the jury can understand that. They can 
say, of the 20 million people in the United States, one 
million of them are in Florida. That's what that chart 
apparently shows. And these are the people that you 
can have contact with through your mailing list. 

That's basically the only value of it. The jury can be 
told this is not as to class size. 

Why don't you put a line underneath "Tobacco 
Companies in Florida" so it looks like there's a black 
mark under each one? 

I mean as thick as the other one. 

MR. REID: Your Honor, there's not going to 
be any discussion by counsel characterizing this, is 
there? 

THE COURT: He's going to say that these 
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figures came from the companies, these are the 
companies' chart. 

MR. REID: We object to any discussion at 
all, because there's nobody to cross examine. 

THE COURT: He's not going to testify, I may 
tell them this has no relation to the class size. 

MR. REID: Our position is you're duplicating 
by showing the second column. Those numbers are 
duplicated in the first and no reason to show them the 
second. 

THE COURT: I understand. It's like asking a 
mathematician what 2 and 2 is. 

I'll explain it. 

What else after that? 

MR. ROSENBLATT: Then I rest. 

THE COURT: Okay. Everything else in that 
needs to be in as far as exhibits? 

MR. ROSENBLATT: I think we took care of that 
on Thursday. 

THE COURT: All right. Bring the jury out. 

And motions after plaintiff rests are 
considered filed and deferred. 

MR. WEBB: The ones for directed verdict? 

THE COURT: Yes. Just so that the record 
will reflect that we've discussed it before. 
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THE BAILIFF: Your Honor, are you ready? 

THE COURT: I've been ready. 

THE BAILIFF: Bringing in the jury, jurors 
entering the courtroom. 

(The jurors entered the courtroom.) 

THE COURT: Okay, good morning, all. Have a 

seat. 

How is everybody? 

THE JURY PANEL: Fine. 

THE COURT: We kept you longer this time. 

Sorry. 

However, has anybody heard, seen, been 
exposed to any information over the weekend that in any 
way relates to the issues in this case? 

THE JURY PANEL: No, sir. 
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THE COURT: Nobody made up their mind about 

anything? 

THE JURY PANEL: No, sir. 

THE COURT: Ready to go? 

THE JURY PANEL: Yes, sir. 

THE COURT: All right. Mr. Rosenblatt. 

MR. ROSENBLATT: Your Honor, at this time I'm 
placing on the Elmo a chart with figures we received 
from the tobacco companies, number of individuals on 
tobacco company defendant's direct mail smokers lists. 
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And it goes company by company. In the United States, 
there are, for Philip Morris, 26,245,346 on their 
direct smokers list. And in the state of Florida, 
1,663,374. And that number is included within the 26 
million for the United States. 

Same thing with Brown & Williamson. The 
number on their direct mail smokers lists for the 
United States, 25,640,000, in the state of Florida, 
1,240,000, which is included in the larger United 
States figure. 

RJ Reynolds, for the United States, 

8,207,010. For the state of Florida, 452,982. 

For Lorillard, on the direct mail smokers 
list, 6,432,633. And for the state of Florida, 

347,078 . 

And the total for the United States is 
66,524,989. And the total number for the state of 
Florida are 3,703,434. 

THE COURT: All right. Let me just make a 
statement in regard to this. This chart does not 
reflect class size. It is for the purpose of showing, 
as I understand the title, the number of individuals 
who can be directly contacted by the tobacco companies 
from their direct mailing lists. 

MR. ROSENBLATT: And, Your Honor, in this 
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punitive damage phase of this class action, on behalf 
of the class, we rest our case. 

THE COURT: All right, sir. 

All right, defense, are you ready to put on a 

case? 

MR. WEBB: We are. Your Honor. Our first 
witness will be Mr. Szymanczyk. 

THE COURT: Mr. Szymanczyk, please. If 
you'll come up and have a seat here. 

THE WITNESS: Certainly. 

Thereupon: 

MICHAEL SZYMANCZYK 

having been called as a witness, was duly sworn, 
examined, and testified as follows: 

THE COURT: Yes, sir, go ahead. 

MR. WEBB: Thank you. 

Good morning, ladies and gentlemen. 

DIRECT EXAMINATION 

BY MR. WEBB: 

Q. Sir, I'm going to ask you to tell the jury 
your name. And for the benefit of our court reporter, 
why don't you spell your last name? 

A. Michael Szymanczyk, that's 
S-Z-Y-M-A-N-C-Z-Y-K. 

Q. Now, sir, tell the jury, where do you work? 

54 
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A. I work at Philip Morris USA. 

Q. I'm going to ask you to keep your voice up a 

little bit — 

THE COURT: Want to move your chair a little 
bit closer. That's a microphone with the red light on 
it, and if you get a little closer — 

BY MR. WEBB: 

Q. Where do you work, sir? 

A. Philip Morris USA. 

Q. Does that also go by the name Philip Morris, 
Incorporated? 

A. Yes, it does. 

Q. Tell the jury what is the business of that 
company that you work for, Phiiip Morris USA. What is 
its business? 

A. We manufacture and market cigarettes. 

Q. And in what country does Philip Morris USA 
manufacture and market cigarettes? 

A. In the United States and all of its 
possessions. 

Q. Sir, would you tell the jury, what is your 
current position and title at Philip Morris USA? 

A. I'm the president and chief executive 
officer. 

Q. Would you, generally, just tell the jury what 

55 

are your duties? What do you do as the president and 
chief executive officer of Philip Morris USA? Tell the 
jury what you do. 

A. Well, my responsibilities are really in four 
areas. I provide overall direction to the company and 
its employees. 

I make sure that we've allocated the 
resources of the company appropriately to that 
direction. 

I have the responsibility for making sure we 
hire and train and develop the right kind of people in 
the organization to accomplish the direction. 

And then I have the responsibility to have in 
place the capability to know where we are, whether or 
not we're accomplishing the things we've set out to 
accomplish in terms of that direction. 

And I would define that as my responsibility. 

Q. And you may have to lean a little bit into 
the microphone. 

THE COURT: He's got long legs. 

BY MR. WEBB: 

Q. It's a little hard. Do the best you can, if 
your voice drops. I'll tell you. Otherwise I 
understand. 

Now, sir, based on what you've just 
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described, then, you are the person ultimately 
responsible for the operation and management of Philip 
Morris USA? 

A. Yes, I am. 

Q. Now, is there anyone above you, in the chain 
of command of Philip Morris USA? Are you the number 
one person in, if you will, the chain of command of 
that business? 

A. Yes, I am. 

Q. Tell the jury, when did you become the chief 
executive officer and president of Philip Morris USA? 
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A. November 1st, 1997. 

Q. So you've been there for two and a half 
years? 

A. Yes. 

Q. Now, where is the headquarters of Philip 
Morris USA? 

A. It's in New York City. 

Q. And is that where you work out of, out of 
that headquarters? 

A. Yes. 

Q. And I think the jury understands this, but 
this company that you're the president and CEO of, 

Philip Morris USA, sometimes called Philip Morris, 
Incorporated, is that the defendant, the Philip Morris 
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that's the defendant on trial in this case? 

A. Yes. 

Q. Now, I'm going to be asking you quite a few 
questions about the cigarette business and what you do 
as CEO; but before I do, just so the jury gets a chance 
to know a little bit about yourself, let's tell — are 
you married, for example? 

A. Yes, I am. 

Q. How long have you been married? 

A. Well, today is my 29th wedding anniversary. 

Q. Do you have children? 

A. We have three children. 

Q. How old are you? 

A. How old am I? I'm 51 years old. 

Q. I want to give the jury a quick summary, not 
a lot of your earlier background, tell the jury about 
where did you grow up, what did your parents do, 
et cetera. 

MR. ROSENBLATT: I'm going to object to this. 
Your Honor. 

THE COURT: Well, not so much interested in 
him personally, more the company. As far as his 
ability to be in the position he's in, I guess that 
would be material and relevant. I don't want to go way 
back. 
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In other words, general area of education and 
some general work experience would be all right. But I 
don't need childhood. 

MR. WEBB: That's fine. 

BY MR. WEBB: 

Q. Summarize for the jury your educational 
background, grade school up through college. Give them 
the summary of your educational background. 

A. I grew up in a town called Lansing, Illinois. 

I went through public schools there all the way through 
high school. I attended Indiana University, actually 
on a basketball scholarship. And then I graduated 
Indiana with a B.S. degree in finance in June of 1971. 

Q. Now, so the degree was in finance — 

A. Yes. 

Q. — is that right? 

A. Yes. 

Q. So when you graduated in 1971, what was your 
first job out of college? 

A. Well, I started to work for the Proctor & 
Gamble company in Louisville, Kentucky, as a salesman. 

Q. I'm not going to get into much detail about 
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this, but just so the jury knows your background in 
business, just in very general terms, what is Proctor & 
Gamble? Generally describe what that business is. 
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A. Proctor & Gamble is a consumer package goods 
company much like Philip Morris Companies is. It makes 
a broad range of soaps and detergents and health and 
beauty aids, and some food products, like Tide 
detergent. Pampers diapers. Crest toothpaste. 

THE COURT: You're dropping your voice. 

THE WITNESS: I'm sorry. 

A. Products like that. 

BY MR. WEBB: 

Q. Tell the jury, how long did you stay at 
Proctor & Gamble? How many years? 

A. I worked at Proctor & Gamble for 17 years. 

Q. I don't want to get into a lot of detail, 
but, again, give the jury the general description of 
the business experience that you acquired during the 
years you were at Proctor & Gamble. 

A. Okay. I worked in a number of sales 
assignments in sales management, assignments in various 
locations around the company and in several of the 
Proctor & Gamble divisions. 

I also had some staff assignments in the area 
of training people and in the area of brand marketing. 
And ultimately I was a general manager of one of the 
businesses at Proctor & Gamble at the time I left. 

Q. Now, so your primary business experience at 
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Proctor & Gamble would primarily be in the area of 
sales and marketing; is that correct? 

A. Sales, a little bit of marketing and general 
management and organizational development. 

Q. Now, tell the jury, why did you leave Proctor 
& Gamble after 17 years? 

A. I left Proctor & Gamble to join Kraft Foods. 

Q. And what year did you leave Proctor & Gamble 
to join Kraft Foods? 

A. I left Proctor & Gamble at the end of 
December 1987. 


Q. Why did you decide to go to Kraft Foods? 

A. Well, I was from Chicago, my wife was from 

the Chicago area, and we were offered an opportunity 
with Kraft that we wanted to take, so we decided to 
take it. 


Q. 

A. 

Q. 

A. 

Q. 

tell the 

A. 

Q. 

but just 


Where is Kraft actually headquartered? 

In Glenview, Illinois. 

Is that near Chicago? 

Yes. 

When you went to Kraft Foods in 1988, again, 
jury what your position was at Kraft. 

I was vice-president in sales. 

Again, I'm not going to get into much detail, 
so the jury, what is the general nature of the 
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business of Kraft? 

A. Well, Kraft is a large food manufacturer. It 
makes; a broad range of food products. I think that 
people are familiar with. Miracle Whip salad dressing, 
Kraft Macaroni and Cheese, all the Kraft cheeses. 
Tombstone Pizza, products like that. 

Q. How long did you stay at Kraft? 
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A. I worked for Kraft for approximately two 
years. 

Q. Now, while you were at Kraft, was there a 
change in corporate ownership of what company owned 
Kraft? 

A. Yes. 

Q. Explain that to the jury. 

A. Well, a little less than a year after I 
joined Kraft, Philip Morris Companies purchased Kraft. 

Q. And what year did that happen, when Philip 
Morris Companies purchased Kraft? 

A. It happened in the fall of 1988. 

Q. Again, just generally, describe to the jury 
what the business experience was you got at Kraft. 

What did you do there during those two years? 

A. I was hired by Kraft to really reorganize 
their sales organization. And that was the work that I 
did for the period of time that I was there was really 
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reorganize their sales organization to meet their needs 
for the future business. 

Q. Okay. And when did you leave Kraft then, 

sir? 

A. I left Kraft in October, I believe, of 1989. 

Q. And what company did you go to work for after 

you left Kraft? 

A. I went to work for a company named Swift 
Eckrich. 

Q. What type of company was Swift Eckrich? 

A. Swift Eckrich is a processed meat company. 

It makes hot dogs, luncheon meat, best known for the 
Butterball turkey. But a whole range of processed meat 
products. 

Q. Why did you decide to go to that company? 

A. Well, it was a little bit of an unusual 
circumstance. Swift was a small company relative to 
the companies that I had worked for. It was privately 
owned at the time. It had been a part of a major 
leveraged buyout about five years prior to my joining 
it. 

And the objective with that business was to 
have it come out of that leveraged buyout situation and 
be sold either by going public or selling it to another 
company. So I joined to be part of the management team 
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to help get that accomplished. 

Q. What was your position at Swift Eckrich? 

A. My job was senior vice-president. And I had 
the responsibility for all of the various distribution 
points of the business, as well as some strategic 
planning responsibilities. 

Q. How long did you stay at that company, at 
Swift Eckrich? 

A. I was there for approximately a year. 

Q. And tell the jury why you left after one 

year. 

A. Well, we sold the business. 

Q. That's what you're supposed to do? 

A. That was what we were supposed to do, yes. 

Q. What was the next company that you went to 

work for? 

A. The next company that I went to work for was 
Philip Morris USA. 
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Q. Now, you told us a few minutes ago that 
Philip Morris USA, that's the company that Philip 
Morris owns that's in the business of manufacturing and 
selling cigarettes in the United States; is that 
correct? 

A. That's correct. 

Q. Now, when did you begin then — so, tell the 
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jury, when did you first begin to work at Philip Morris 
USA, the tobacco company? 

A. It was the end of October of 1990. 

Q. And was that the first time in your business 
career that you had ever worked in the tobacco 
industry? 

A. Yes, it was. 

Q. How were you first contacted regarding a 
possible position at Philip Morris USA? 

A. Well, it was public knowledge that the Swift 
business had been sold to a company called Conagra. I 
agreed to stay with the company until we completed due 
diligence, which was Conagra's examination of the Swift 
business to insure they were getting what they paid 
for, and that was public in the newspaper. 

So I was contacted by the senior 
vice-president of human resources for Philip Morris 
Companies, who had been the senior vice-president of 
human resources at Kraft at the time that I was with 
Kraft. And he contacted me about an assignment, 
inquiring whether or not I would be willing to acquire 
an assignment at Philip Morris. 

Q. Again, your voice is dropping off a little 

bit. 

What was the position that Philip Morris USA 
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was looking to fill? 

A. Senior vice-president in sales. 

Q. Now, at that time — well, did you have any 
hesitation about going to work for the tobacco 
business? 

A. Yes, I did. 

Q. Tell the jury why. 

A. Well, I had always been involved in 
businesses like soap and food, so I viewed the tobacco 
business as a controversial business. And so I just 
had never thought about myself being in the tobacco 
business. 

Q. Why did you consider the tobacco business 
controversial? 

A. Well, I think there certainly were, to my 
knowledge — I mean, there were issues relative to 
smoking and health, and I knew that, and so I just had 
never considered that as a business that I would be in. 

Q. Okay. Were you a smoker at the time you were 
deciding whether to go to work at Philip Morris USA? 

Were you personally a smoker? 

A. No, I was not. 

Q. Had you smoked earlier in your life? 

A. Yes, I had. 

Q. Are you a regular smoker as of today? 


1 A. No, I am not. 

2 Q. Did you eventually accept the position that 

3 Philip Morris offered you, as senior vice-president of 
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sales? 

A. Yes, I did. 

6 Q. And why did you — you had some hesitation. 

7 Tell the jury, why did you accept the position to go to 

8 work for Philip Morris USA, sir? 

9 A. Well, actually I originally responded that I 

10 didn't think I was interested in that. And I went 

11 home — but I told the individual that contacted me 

12 that I would discuss it with my wife, and so I did. 

13 And we talked about it. 

14 And I happened to have a conversation with, 

15 actually, a gentleman who is about 20 years my senior, 

16 who is a mentor, has been a mentor to me in my business 

17 career. And he asked me what I was going to do. So, I 

18 was talking to him about some of the different things I 

19 was considering. 

20 And I mentioned that Philip Morris had 

21 contacted me about this assignment. And I told him I 

22 didn't think that I was going to pursue that. And he 

23 asked me, why not? 

24 MR. ROSENBLATT: Objection about this 

25 conversation. 
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1 THE COURT: All right. Without getting into 

2 the conversation, what did you do pursuant to the 

3 conversation? 

4 BY MR. WEBB: 

5 Q. Why did you decide to join the company? 

6 A. Because I determined, based on that 

7 conversation and others, that it was the responsible 

8 thing for me to do. 

9 Q. When you went to work for Philip Morris USA, 

10 as senior vice-president of sales, can you just tell 

11 the jury generally what was that position, what were 

12 you responsible for doing in that position when you 

13 started at Philip Morris? 

14 A. Well, I was responsible for, really, the 

15 distribution of the product through the wholesale 

16 distribution system and the retail distribution system 

17 and the organization that managed that. 

18 Q. Well, when you're in sales, who are you 

19 dealing with? 

20 A. You're dealing with the wholesalers and the 

21 retailers who buy the product and ultimately sell it to 

22 consumers. 

23 Q. Now, for example, does Philip Morris directly 

24 sell cigarettes to consumers? 

25 A. No, we do not. Not at all. 
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1 Q. Explain the distribution system to the jury. 

2 A. Well, there are wholesale distributors, and 

3 they buy the product from us, and then they sell 

4 product to all the different retail stores all around 

5 the country that buy cigarettes. 

6 And so we call on those wholesale 

7 distributors and take their orders and sell them the 

8 product that they need. And we call on retail stores 

9 to provide them fixtures and things like that. 

10 Q. Sir, who did you report to? Who was your 

11 superior when you first started in this position at 

12 Philip Morris USA? 

13 A. It was the president and chief executive 

14 officer of Philip Morris USA. 
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Q. That's actually the title you now hold today? 

A. That's correct. 

Q. Now, tell the jury, we'll go briefly through 

the history of your career at Philip Morris — we'll 

not spend a lot of time on it — how long did you hold 
the position of senior vice-president of sales? 

A. It was approximately four years. 

Q. And did you then receive a promotion? 

A. Yes, I did. 

Q. Into what position? 

A. Executive vice-president, marketing and 
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sales. 

Q. Just generally describe what were your new 
duties once you became in that position, executive 
vice-president of marketing and sales? 

A. I was replaced by a senior vice-president of 
sales, he reported to me. The senior vice-president of 
marketing reported to me, and the senior vice-president 
of market research reported to me. 

Q. And what's the — tell the jury, what is the 
basic difference between marketing and sales? 

A. Well, in simple terms, as I've described, 
sales deals with the wholesale and retail distribution 
system, marketing deals with communicating to 
consumers. 

Q. Now, how long did you hold the position of 
executive vice-president of marketing and sales at 
Philip Morris? 

A. It was about two and a half years. 

Q. Did you then receive another promotion? 

A. I did. 

Q. And what position were you promoted to? 

A. Chief operating officer. 

Q. And in the organizational structure of Philip 
Morris USA, where did that place you in the corporate 
structure of Philip Morris USA? 
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A. Second in terms of the structure. 

Q. And tell the jury, what were your duties or 
responsibilities as chief operating officer for Philip 
Morris USA? 


5 A. Well, in addition to those responsibilities 

6 that I already had, I picked up the responsibility for 

7 the manufacturing department and the responsibility for 

8 the research and development department. 


9 

Q. 

Now, how long did you remain the chief 

10 

operating 

officer of Philip Morris USA? 

11 

A. 

About five months, I believe. 

12 

Q. 

And what happened at that time, after five 

13 

months? 


14 

A. 

I became the president and chief executive 

15 

officer. 


16 

Q. 

That's the position you now hold today? 

17 

A. 

Yes. 

18 

Q. 

That makes you the person responsible for 

19 

operation 

of the business? 

20 

A. 

Yes. 

21 

Q. 

Now, again, what date did you take over as 

22 

CEO and president? 

23 

A. 

November 1st, 1997. 

24 

Q. 

And you still hold that position today, I 

25 

take it? 
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A. Yes, I do. 

Q. Now, in your current position, as the chief 
executive officer and president of Philip Morris USA, 
who do you report to? 

A. Well, I report to the chief operating officer 
of Philip Morris Companies. 

Q. Now, the jury has heard that name before, so 
we're going to explain it. Philip Morris Companies, 
what is Philip Morris Companies? What is that 
business? 

A. Well, Philip Morris Companies is a holding 
company that owns a whole range of different companies, 
one of which is my company. 

Q. Now, have you — is that sometimes called a 
parent company? 

A. Yes. 

Q. Have you prepared a chart just to show the 
jury what the corporate structure is and how you report 
up to Philip Morris Companies? 

A. Yes, I have. 

Q. I'm going to now show you a chart that's 
marked as Exhibit 40001, sir. Does that show the jury 
the basic corporate structure of Philip Morris 
Companies Incorporated? 

A. Yes, it does. 
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Q. At the top of the chart, obviously that's the 
holding company, that's called the parent company, as 
you told us? 

A. That's correct. 

Q. Now, tell the jury, what is the relationship 
of the five companies that are listed underneath Philip 
Morris Companies, Inc., what is their relationship to 
the parent company, Philip Morris — to the parent 
company, Philip Morris Companies Inc.? 

A. They're all wholly-owned subsidiaries of 
Philip Morris Companies Incorporated. They're all 
owned by the company. 

Q. For example, Kraft and Philip Morris 
International, and the other companies, who owns the 
stock of those companies? 

A. Philip Morris Companies owns the stock of all 
of those companies. 

Q. And the companies that are listed underneath 
the line there, your company is in the middle, Philip 
Morris USA; is that correct? 

A. Yes, it is. 

Q. Now, and the other companies are listed 
underneath the line, none of them are defendants in 
this case except your company; is that correct? 

A. Yes, that's correct. 
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Q. For example, is your company a separate 
corporation from Philip Morris Companies, Inc.? 

A. Yes. 

Q. You have your own board of directors? 

A. Yes. 

Q. Are you on the board of directors of Philip 
Morris USA? 

A. Yes. 

Q. Now, if I wanted to buy stock in like Philip 
Morris USA, what company would I actually have to buy 
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stock in? 

A. Well, you can't buy stock in Philip Morris 
USA. You'd have to buy stock in Philip Morris 
Companies, Incorporated. 

Q. Explain to the jury, is Philip Morris 
Companies, Inc., is its stock publicly traded on some 
stock exchange? 

A. Yes. It's traded on the New York Stock 
Exchange. 

Q. So they can't buy stock in your company 
Philip Morris, Incorporated? 

A. No, they cannot. 

Q. I want to briefly go through this. We're not 
going to spend much time on it. You've already told us 
who Kraft Foods is, so I don't want to spend any time 
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on that. 

The next company, Philip Morris 
International, explain to the jury what that company 
is . 

A. Philip Morris International sells cigarettes 
in countries around the world other than the United 
States and its possessions. 

Q. Now, is that company, Philip Morris 

International, a completely separate corporation from 
your company Philip Morris USA? 

A. Yes, it is. 

Q. Now, are you or any of your management team 

involved at all in the management and operation of that 
company, Philip Morris International? 

A. No, we are not. 

Q. In fact, where is the headquarters of Philip 
Morris International? Where are they located? 

A. The headquarters are located up in Ryebrook, 
New York. 

Q. Not where you are? 

A. No. 

Q. So the main distinction is your company sells 
cigarettes in the United States and Philip Morris 
International sells cigarettes in foreign countries; is 
that correct? 
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A. Yes, that's correct. 

Q. Now, the fourth company on the chart of 
Philip Morris Companies Inc. is Miller Brewing Company, 
it's a beer company, I take it. We all know that, 
right? 

A. Yes. 

Q. Where is it located? 

A. Milwaukee, Wisconsin. 

Q. How does it rank as far as brewing companies 
in the United States? 

A. I believe it's number two. 

Q. Again, do you or your people have anything to 

do with the management and operation of Miller Brewing 
Company? 


A. 

Q. 

A. 

Q. 

is on the 
Just tell 

A. 


No, we do not. 

That's a completely separate corporation? 

Yes. 

Tell the jury what the last entity or company 
chart, Philip Morris Capital Corporation, 
the jury, what does that company do? 

Well, Philip Morris Capital Corporation is a 
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small financial services corporation. So it provides 
financial services for leasing and so on. 

Q. And does your company — do you and the 
people at your company have anything to do with that 
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company? 

A. No, we do not. 

Q. That's a completely separate corporation? 

A. Yes. 

Q. Now, I want to focus, as you can imagine, on 
the time that — on your company, Philip Morris USA, 
and let me just start with basics. 

You manufacture cigarettes. How many major 
brands of cigarettes does your company, Philip Morris 
USA, manufacture and sell in the United States? 

A. Six, I think. 

Q. Can you name them? 

A. Sure. Marlboro, Virginia Slims, Merit, 

Basic, Parliament and Benson & Hedges. 

Q. In fact, let me just show you, I'm going to 
show you a picture of some of your major brands here. 

This is Exhibit 40003. Does this show the 
jury some of your major brands of cigarettes? 

A. Yes. 

Q. We're not going to get into it now, but each 
one of those brands — let's take Marlboro, are there 
different cigarette products relating to that brand, 
depending on tar levels, packaging, et cetera? 

A. Yes. 

Q. Give some examples of the different types of 

77 

Marlboros people can buy in the market. 

A. Well, there's Marlboro Full Flavor, which is 
depicted there. There's Marlboro Lights, Marlboro 
Menthol, Marlboro Ultra Lights, Marlboro Menthol 
Lights, and so on. 

Q. And within each brand you have different 
categories like that; is that correct? 

A. That's correct. 

Q. Let's tell the jury a little bit about your 

company. How many employees does Philip Morris USA 
have today employed? 

A. We have just under 13,000 employees. 

Q. And how many manufacturing facilities does 
your company, Philip Morris USA, own and operate today? 

A. We currently have three functioning 
manufacturing facilities. 

Q. Tell the jury, where are the manufacturing 
facilities located? 

A. There's a manufacturing facility in Richmond, 
Virginia. There's a manufacturing facility in Cabarras 
County, North Carolina. And then there is a 
manufacturing facility in Louisville, Kentucky. 

Q. Let me go back here. 

I want to go right to the time that you 
started as the CEO and the president of Philip Morris 
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USA in November of 1997. When you became the CEO of 
that company, did you believe that implementing changes 
in how Philip Morris did business was part of your 
mission as CEO? 

A. Yes, I did. 

Q. And would you tell the jury why? 
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7 A. Well, when I became CEO, the company was 

8 involved in a substantial amount of litigation. It had 

9 suits filed against it by most all of the states in the 

10 United States, by the attorneys general of the United 

11 States. And it was pretty clear that the company was 

12 out of alignment with society's expectations of it. 

13 So my job, as I became CEO, was to see if I 

14 couldn't fix that. 

15 Q. Just give the — as far as what was going on 

16 outside the company at that time, describe to the jury 

17 how much litigation was Philip Morris facing, what was 

18 going on in Congress, what were you facing at the time 

19 you came on? 

20 A. Well, as I mentioned, there were state 

21 attorneys general cases, class action suits filed by 

22 the states. There were a number of other suits that 

23 had been filed. Including class-action suits; there was 

24 congressional action to regulate tobacco. So there was 

25 a substantial amount of litigation and regulatory 
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1 activity on the way. 

2 Q. You've now been on the job two and a half 

3 years? 

4 A. Yes. 

5 Q. We're going to talk to the jury now about 

6 what's been going on in the past two and a half years. 

7 As you look back over the past two and a half years, 

8 have there been certain major events or changes that 

9 have affected how your company, Philip Morris USA, 

10 carries outs its business activities on a day-to-day 

11 basis? 

12 A. Yes, there have been. 

13 Q. And have you prepared a chart that sets forth 

14 these major changes or events that you're going to 

15 discuss with the jury during the course of your 

16 testimony? 

17 A. Yes, I have. 

18 Q. Let me show you that chart, which is Exhibit 

19 40088, which I've now placed on the screen. And sir, 

20 my question is: Does this show the jury, at least by 

21 description, what you believe to be the major changes 

22 or events that have taken place at least while you've 

23 been the CEO of this business? 

24 A. That's correct. 

25 Q. Now, I'm going to go through these. In fact, 
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1 let me start with the first one, the attorney general 

2 settlement agreements. I see the name MSA and ESA. 

3 What do those stand for? 

4 A. Well, MSA stands for the Master Settlement 

5 Agreement, which is an agreement that settled these 

6 lawsuits with 46 states. And ESA stands for the 

7 Florida Settlement Agreement. Florida was settled 

8 separately, along with three other states that were 

9 settled separately, making it a total of 50. 

10 Q. So let's start with, generally describe, what 

11 were the attorney general settlement agreements, what 

12 were they, what are they? 

13 A. Well, each one of those states had filed 

14 litigation against the company really alleging 

15 essentially the same things that have been alleged In 

16 this case: Fraud and conspiracy and manufacturing 

17 defective product and so on. 
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18 And these settlements were constructed by the 

19 attorneys general to both provide a regulatory 

20 framework on the industry, to see that any of these 

21 issues that had been alleged were in fact changed so 

22 they wouldn't occur in the future, and also to extract 

23 payments from the companies for damages that the states 

24 felt like they were owed. 

25 Q. Let's tell the jury, they've heard a little 
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1 bit about these, how many different attorney general 

2 settlement agreements are there? 

3 A. Well, there's one Master Settlement 

4 Agreement, and then there are four agreements with the 

5 remaining states. 

6 Q. So what we call the Master Settlement 

7 Agreement, how many states are party to that agreement? 

8 A. 46. 

9 Q. Okay. And how many of the tobacco companies 

10 that are defendants in this case, how many of the 

11 tobacco companies are parties to the Master Settlement 

12 Agreement? 

13 A. All of the tobacco companies that are 

14 involved in this case are parties to the Master 

15 Settlement Agreement. 

16 Q. Why don't you just name them so we have them 

17 as part of the record? 

18 A. Philip Morris USA, RJ Reynolds, Brown & 

19 Williamson Tobacco Company, Lorillard and Liggett 

20 Tobacco. 

21 Q. Now, tell the jury when was the — let's take 

22 the Master Settlement Agreement for the moment. When 

23 was the Master Settlement Agreement entered into 

24 between the 46 states and these five tobacco companies? 

25 A. The Master Settlement Agreement was entered 
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1 into in November of 1998. 

2 Q. So you had been CEO, the chief executive 

3 officer, for about one year at that point? 

4 A. Yes. 

5 Q. And did that then resolve the 46 lawsuits by 

6 those particular 46 states? 

7 A. Yes, it did. 

8 Q. Now, tell the jury, in what year did those 

9 attorney generals first begin to file the lawsuits that 

10 eventually were resolved by this Master Settlement 

11 Agreement in November of 1998? 

12 A. I believe the first lawsuit was filed in 

13 1994, if I remember correctly. 

14 Q. Now, tell the jury, why is it that Philip 

15 Morris entered into this Master Settlement Agreement 

16 and settled those lawsuits? 

17 A. We looked at the situation. Obviously, there 

18 was something wrong if all of the states were suing us, 

19 telling us that we weren't operating our business 

20 correctly. So we wanted to fix that. 

21 And there was also, those pieces of 

22 litigation represented a substantial financial threat 

23 to the company. And so we wanted to resolve that, 

24 understand what the states wanted us to do differently, 

25 and to get about doing it. So that was why we settled 
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1 those pieces of litigation. 

2 Q. Now, we talked about the Master Settlement 


http://legacy.library.ucsf.feciuyltid/osr®^a{)0/pdf industrydocuments.ucsf.edu/docs/syjl0001 



3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


Agreement involving 46 states. Just explain to the 
jury, what happened to the other four states? 

A. Well, because those states filed their 
lawsuits earlier, they came up earlier in the due 
process. So they were settled as they came up, while 
the rest of the states were working on a large scale 
settlement. So they, just in the scheme of timing, 
they came up first, so they were settled one at a time. 

Q. So, those four states have separate 
settlement agreements, is that correct? 

A. They're separate, but they're essentially the 
same agreement. There are some minor differences, but 
they're essentially the same. 

Q. Just name the four states that have their own 
agreements that are very similar to the MSA. 

A. Mississippi, Florida, Texas and Minnesota. 

Q. Now, and so the state of Florida has its own 
settlement agreement. That's called the FSA; is that 
correct? 

A. Yes, it does. It is. 

Q. At least that agreement, does that Florida 
Settlement Agreement have the same terms as the Master 
Settlement Agreement? 
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A. It has all of the same terms of the Master 
Settlement Agreement. Then it has a few additional 
terms. 

Q. Let me have you identify for the record these 
agreements. 

Let me first hand to you what has been marked 
as Exhibit 40011, and I'll hand this to you, sir, and 
tell the jury what that exhibit is, sir. 

A. This is the Master Settlement Agreement. 

This is the agreement with the 46 states. 

Q. I'm not going to go through all those pages. 
But, for the record, I just need to identify, if you 
turn to the signature pages in the back of the 
settlement agreement, can you confirm that your 
company, Philip Morris, Incorporated, signed the Master 
Settlement Agreement? 

A. Yes. 

Q. What date? 

A. November 23rd, 1998. 

Q. And what other tobacco companies that are 
defendants in this case also signed the agreement at or 
about the same time? 

A. RJ Reynolds, Liggett, Lorillard, Brown & 
Williamson. 

Q. I think that's it. 
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Now, let me identify for the record the next 
exhibit. I know that — why don't you — let me hand 
to you what I have marked as Exhibit 40098. Can you 
tell the jury what is in that exhibit binder? 

A. This is the four state settlements with 
Florida, Minnesota, Mississippi and Texas. 

Q. Did your company, Philip Morris, sign those 
four agreements? 

A. Yes, we did. 

Q. And did Brown & Williamson, RJ Reynolds and 
Lorillard also sign those four state agreements? 

A. Yes, we did. 

Q. Now, and those agreements are entered into on 
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14 different dates in 1997 and 1998; is that correct? 

15 A. That's correct. 

16 Q. Now, you can set that aside for now. I just 

17 wanted to make sure we had it identified for the 

18 record, sir. 

19 Once those attorney general settlement 

20 agreements were signed and made final by the tobacco 

21 companies and the states, did those settlement 

22 agreements become part of the attorney general court 

23 proceedings in those 50 states? 

24 A. Yes, they did. 

25 Q. And so are there now court orders in all 50 
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states that incorporate the terms of those agreements, 
that you just identified? 

A. Yes, there are. 

Q. And can those settlement agreements be 
enforced by the attorney generals under those court 
orders? 

A. Yes, they can. 

Q. Now, those are thick documents. I don't 
intend to go through them. Let me ask you this: Are 
there different major subject matters that are 
discussed in the attorney general settlement 
agreements? 

A. Yes. 

Q. And have you prepared a chart that would show 
the jury the different subject matters that are 
discussed in the state attorney general settlement 
agreements? 

A. Yes. 

Q. Let me show you what I have marked as Exhibit 
40004 . 

MR. ROSENBLATT: Well — 

THE COURT: Do you have a problem? 

MR. ROSENBLATT: Are you putting up a new 

chart? 

MR. WEBB: I was. 
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THE COURT: Take it off for a minute. 

MR. WEBB: I will. 

THE COURT: If you're going to object to it, 
let's take a look at it. 

(Proceedings were had at sidebar) 

BY MR. WEBB: 

Q. Now, I had asked you if you prepared a chart 
that will show the jury the major subject matter 
provisions of the Master Settlement Agreement and the 
other agreements, and have you prepared such a chart? 

A. Yes. 

Q. Let me show you what I have marked as an 
Exhibit as 40004. Does that chart set forth the four 
major subject matter provisions of the attorney general 
settlement agreements? 

A. Yes, it does. 

Q. And what I'd like to do is, let me direct 
your attention to the first one: Financial payments. 

And let's start with the basics. 

Do the attorney general settlement agreements 
require financial payments by the tobacco companies 
that are parties to the agreement? 

A. Yes, it does. 

Q. And tell the jury who gets the money paid by 
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A. Well, the money is paid to the states, so 
it's paid to all 50 states of the union. 

Q. And in addition to the states, are there some 
payments to the attorneys that represented the states? 

A. Yes, there are payments to attorneys in 
addition to payments made to the states. 

Q. Tell the jury, at least from a general 
standpoint, how often are payments made to the states 
by the tobacco companies under these settlement 
agreements. 

A. Generally once a year. 

Q. For how many years? 

A. Forever. 

Q. When you say "forever," is there any limit on 
it at all? 

A. Until we go out of business. 

Q. But if you're in business, you're paying 
these payments? 

A. Yes. 

Q. So other than going out of business, is there 
anything that would stop these payments from your 
company, Philip Morris USA? 

A. No. 

Q. So forever is forever? 

A. Forever. 
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1 Q. Now, would you please, generally, just 

2 generally describe — I'm not going to get into a lot 

3 of detail — how are the amounts calculated each year 

4 that the tobacco companies pay the states under these 

5 agreements? 


A. Well, the total amount of, the total number 
of packs of cigarettes shipped by the people that are 
involved in the agreement constitutes the total amount 
of money made. 

In other words, there's an amount per pack 


So let's take your company, Philip Morris, as 
D RJ Reynolds. Whatever volume of cigarettes 
Ln a specific year, that has an impact on how 
3ay? 

Yes. 

The more your volume, the more you pay? 
Correct. 

And is there anything done for inflation, as 
DUt 10 or 20 or 30 years from now? 

Yes . 

What happens with inflation? 

Well, there's an automatic inflation factor. 
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11 

and ever; 

12 

the tota 

13 

given ye. 

14 

Q. 

15 

opposed ■ 

16 

you sell 

17 

much you 

18 

A. 

19 

Q. 

20 

A. 

21 

Q. 

22 

you look 

23 

A. 

24 

Q. 

25 

A. 

1 

So the ai 

2 

greater ( 

3 

for that 

4 

number. 

5 

Q. 

6 

done on , 

7 

A. 

8 

Q. 

9 

A. 
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And so each year, then, the calculations are 
company-by-company basis — 

Yes. 

— as opposed to together; is that correct? 
Yes. 
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Q. And the amount of payments then change from 
year to year to some extent? 

A. Yes. 

Q. Looking at the five attorney general 
settlement agreements that you've identified in your 
testimony, in what year did the tobacco companies make 
the first payment under these five agreements? 

A. 1997. 

Q. And since 1997, have Philip Morris and the 
other companies continued to make payments to the 
states and the attorneys for the states when they were 
due? 

A. Yes. 

Q. And have any payments been missed? 

A. No. 

Q. Have you prepared a chart that will show the 
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jury the payments already made by the companies and 
those that will be made during the first 25 years of 
the agreements? 

A. Yes. 

Q. I'm now going to show you what is marked as 
Exhibit 40005 and ask you if this is the chart that you 
have prepared to show the jury the payments required 
for the first 25 years. 

A. Yes. 

Q. Why don't you just walk the jury through 
what's on this chart and explain the chart to the jury, 
sir. 

A. Okay. The top line, represented by 
$14,144,000,000, is the amount of money that's been 
paid through April of this year on these agreements by 
the tobacco companies that participate. 

The numbers for 2000, 2001, 2, 3, 4 and 5 
represent the amount that's estimated to be owed for 
each one of those years. The number for 2006 through 
2021, the $178 billion number is the amount for that 
period of time. 

And so you have a total amount, for the 25 
years of 1997 through 2021, of 239,749,000,000. 

The line that says "Payments to attorneys" is 
the amount estimated to be owed to attorneys, 
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14,600,000,000, bringing the total to just over $254 
billion for the 25 years. 

Q. In looking at the total payments of $254 
billion, does that include the state of Florida? 

A. Yes. 

Q. Under the Florida Settlement Agreement? 

A. Yes. 

Q. So that includes all the settlement 
agreements together? 

A. Yes. 

Q. Now, what happens after the first 25 years? 

A. Well, we keep on making payments. So it 
continues like that, and you can do a calculation for 
30 years or 40 years or 50 years if you wanted to. 

Q. So you just tried to show the jury the first 
25 years? 

A. Yes, that's right. 

Q. Okay, fine. 

Let's talk about Florida then. The first 
payment to the state of Florida under that, the Florida 
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Settlement Agreement, occurred in what year? 

A. 1997. 

Q. And for how many years are the tobacco 
companies required to make payments to the state of 
Florida under the Florida Settlement Agreement? 
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A. Forever. 

Q. And have you prepared a chart that summarizes 
the amounts of money already paid by the tobacco 
companies to the state of Florida and those that are 
estimated to be paid for the first 25 years? 

A. Yes. 

MR. ROSENBLATT: Objection. 

THE COURT: I was under the impression that 
this chart incorporates that number. 

MR. WEBB: It does. I'm going to break the 
number out into a separate chart to show what that 
amount is. 

THE COURT: Go ahead. 

BY MR. WEBB: 

Q. This amount here that I've now shown you on 
Exhibit 40006, this breaks out the Florida amount 
separately, is that correct, so the jury can see it? 

A. Yes. 

Q. Go through again, what does this chart 
reflect? 

A. Well, again, it reflects, in the first line, 
$1,700,000,000, it reflects the amount of money that's 
already been paid through April of 2000. 

Then again, it reflects the payments that 
will be due for 2000 — the remainder of the year 2000, 
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plus 2001 through 2005. 

Then it shows the amount due 2006 through 
2021, then showing total payments to Florida due 1997 
through 2021, of $13.5 billion. 

Then it shows payments to attorneys totalling 
3,450,000,000, for a total of $16,908,000,000. 

Q. That's for the first 25 years? 

A. Yes. 

Q. The payments will go on after that? 

A. Yes. 

Q. I want to, for a moment, let me — I'm going 
to go on through this. I want to come back to this 
chart here, the chart that's marked as 40005, the chart 
that shows the total payments for the first 25 years 
under all the settlement agreements, the $254 billion 
figure. 

Would you tell the jury approximately what 
percent of that $254 billion payment will Philip Morris 
USA have to make, your company? 

A. Approximately half. Approximately 50 
percent. 

Q. And that's because of why? 

A. It's because we have about half of the 
cigarette business in the United States. 

Q. So, over the first 25 years, Philip Morris 
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will be paying approximately $127 billion out of that 
amount? 

A. Correct. 

Q. Now, tell the jury on the date, on the date 
that these attorney general settlement agreements were 
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signed, could Philip Morris have paid $127 billion in 
one lump sum to the states and their attorneys to 
settle these lawsuits? 

A. No. 

Q. Tell the jury why not. 

A. Because we don't have $127 billion. 

Q. How was this structured so that you could 
afford to make these kind of payments? 

A. Well, the attorneys general had an objective, 
which was to change the behavior of the companies, and 
to see that the payments would be made out into the 
future. 

And so the agreement was structured so that 
the money is collected, the attorneys general wanted 
the price of cigarettes to go up, so the money is 
collected each year by us and then is paid to the 
states in April of the next year. 

And they leave themselves a gap of time in 
order to do the accounting to make sure that the 
numbers are right. And so we raised our price and have 
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continued to raise our price. We collect the money 
each year and then we pay it to the states. 

Q. And so, you said the attorney generals wanted 
the price of cigarettes to go up. Explain why the 
price increase was connected to the settlement 
agreement. 

A. Well, because the primary provisions of the 
settlement agreement are really to help deter underage 
smoking. And the AGs felt that raising the price of 
cigarettes would be a deterrent to underage smoking. 

Q. That they wouldn't pay that much for 
cigarettes? 

A. That's right. 

Q. In order for Philip Morris and the other 
tobacco companies to be able to make these payments, 
did you raise the price on cigarettes that people pay 
at the store? 

A. Yes. The price of cigarettes has gone up 
about a dollar a pack, which is — they were about two 
dollars before the settlement agreement, now they're a 
bit above three dollars a pack, on average, across the 
United States. 

Q. And what percent increase is that? 

A. It's like a 50 percent increase. 

Q. Let's look at that time. From the time 

97 

period of 1997, when you said the first agreement was 
reached, up to the beginning of this year, 2000, as the 
price of cigarettes have increased, in order to make 
these payments to the attorney generals, did that price 
increase have any effect on the number of cigarettes 
sold in the United States or consumed by people in the 
United States? 

A. Yes, it did. 

Q. Explain that to the jury. 

A. Well, since the Master Settlement Agreement 
was signed, volume of cigarettes sold in this country 
has gone down roughly 13 percent. 

Q. So that drop in consumption of cigarettes, 
after the price went up, that was something the 
attorney generals wanted? 

A. That's correct. 
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17 Q. If you had not raised the price of your 

18 cigarettes, could you and the other companies ever 

19 afford and could make the payments that are on this 

20 chart? 

21 A. No. 

22 Q. Now, if the attorneys general settlement 

23 agreements had not been structured for payments to be 

24 spread out over that 25-year or 50-year time period, 

25 could Philip Morris and the other companies have ever 
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1 been able to pay anything like $254 billion? 

2 A. No, I don't believe so. 

3 Q. If the attorneys general said you have to pay 

4 it in a single payment, could you have ever done that? 

5 A. No. 

6 Q. Now, the chart that you've shown there 

7 actually shows that as time goes on, your payments 

8 actually tend to increase; is that correct? 

9 A. Yes. 

10 Q. And in order to make those payments pursuant 

11 to these agreements, is the price of cigarettes going 

12 to continue to increase? 

13 A. Well, I would expect that we'll have to find 

14 a way to recover the money, yes. 

15 Q. Pardon me? 

16 A. I said I would expect that we'll have to find 

17 a way to recover the money. So, yes, I think so. 

18 Q. Would you then expect additional price 

19 increase of cigarettes to cause consumption to go down 

20 as a result of price increases? 

21 A. I would expect that will happen, yes. 

22 Q. Now, just to illustrate the effect of these 

23 payments on your company, Philip Morris specifically, 

24 have you prepared a chart that compares the size of 

25 Philip Morris', just Philip Morris' attorney general 
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1 settlement of payments with the profits earned by 

2 Philip Morris from the sale of cigarettes? 

3 A. Yes. 

4 Q. Let me show you that which I've marked as 

5 Exhibit 40008 and ask you, if you would, would you 

6 explain to the jury what this chart shows? 

7 A. Well, it shows on a, what I would call an 

8 apples-to-apples comparison. In other words, inflating 

9 the dollars made over the last 25 years so that they 

10 compare equally to today's dollars. 

11 And looking forward at what we'll pay, taking 

12 out the inflation factor, so you have an 

13 apples-to-apples comparison, it shows that over the 

14 last 25 years prior to the MSA, Philip Morris made 

15 about $41 billion over that 25-year period and over the 

16 25-year period, going forward, 1997 to 2021, we will 

17 pay out to the states approximately $93 billion, or a 

18 little over two times what we made over the last 25 

19 years. 

20 Q. So this blue line here, that blue line shows 

21 the profits, is that the total profits earned during 

22 the past 25 years by Philip Morris, but adjusted to 

23 current dollars? 

24 A. Correct. 

25 Q. And, so, then you're comparing that to the 

100 

1 payments that will be made over the next 25 years, but 
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adjusted to current dollars — 

A. Yes. 

Q. — by Philip Morris? 

A. Yes. 

Q. Now, sir, I'm going to leave the financial 
payments behind, and I want to go to the next major 
subject matter provision that you told the jury about, 
which is regulation of conduct. 

And have you prepared a chart that will 
show — I'm going to go through this pretty quickly, 
but have you prepared a chart that shows the jury the 
different types of areas of regulation of conduct that 
are called for by the MSA? 

A. Yes. 

Q. If I show you now that chart, which is marked 
as Exhibit 40009, does that show the jury the major 
areas of regulation that you're going to quickly go 
through in your testimony, that have resulted as a 
result of the attorney general settlement agreements? 

A. Yes. 

Q. And let me just start with the first one: 
Advertising and Marketing Restrictions. 

Are there provisions of the attorney general 
settlement agreements that place restrictions on your 
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company and the tobacco companies in the area of 
advertising and marketing? 

A. Yes. 

Q. And let me now ask you, does this chart, 
which I've marked as 40010, does that show the jury the 
various restrictions on the tobacco companies on the 
subject matter of advertising and marketing? 

A. Yes, it does. 

Q. And I see, next to each paragraph — I'm not 
going to take up — you placed the provision of the 
Master Settlement Agreement where the restriction 
appears in the big black binder; is that correct? 

A. That's correct. 

Q. You've divided these between Roman Numeral I 

and II. Generally describe what are the restrictions 
in Roman Numeral I, which you've entitled Restrictions 
to Lower Cigarette Advertising, Marketing Visibility to 
Youth. What are those categories of restrictions? 
Explain that to the jury. 

A. Well, one of the objectives that the Surgeon 
General has stated that we need to pursue in order to 
discourage underage use of cigarettes is to lower the 
profile of cigarette advertising activity in the 
country. 

And so what this number 1, item number 1 does 
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is it seeks to do that. So it removes all out-of-home 
billboards, stadium signage, all those kind of things 
are eliminated for use in tobacco advertising. 

It takes things that are like sponsorships of 
activities, like we used to sponsor Virginia Slims 
tennis or Benson & Hedges music concerts or Marlboro 
country music concerts, it eliminates all of those 
kinds of things and allows one adult sponsorship per 
company per year. 

It eliminates branded — what's called 
branded apparel. That would be like caps or T-shirts 
or sweatshirts or bags, things that might have a logo 
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13 on it from a brand. You can no longer have cigarette 

14 brand logos on anything like that. 

15 And then it eliminates an activity that you 

16 see some companies do. We hadn't engaged in this in 

17 quite some time, but some companies, in consumer 

18 package goods, will pay a movie producer or television 

19 producer to have their product in the program. So if 

20 you see somebody drinking a can of coke, they may have 

21 paid to have their brand in that show. You can't do 

22 that under any circumstances. 

23 Q. I'm going to stick with the first column for 

24 a moment, the first group. As far as billboard stadium 

25 ads, transit ads, I've now put on the screen — is that 
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1 the provision of the MSA that actually eliminates that? 

2 A. Yes, it is. 

3 Q. And if we go on to — this defines what 

4 outdoor advertising is; is that correct? 

5 A. Yes. 

6 Q. And so why don't you explain to the jury 

7 generally what is outdoor advertising and what is the 

8 significance of getting rid of it? 

9 A. Well, outdoor advertising is, you see a 

10 billboard on a highway or you see a sign in a stadium 

11 when you go to a football game, or a sign on top of a 

12 taxi, that's considered to be outdoor advertising. 

13 And it's mass market advertising. So the 

14 significance of it is it's removed in its entirety, and 

15 there is no mass marketing of that type anymore on 

16 tobacco products. 

17 Q. The idea is when someone leaves their house 

18 they no longer will see this? 

19 A. That's correct. 

20 Q. Billboards, stadiums, arenas, I take it, I 

21 notice there's a reference to adult-only facilities. 

22 What's that referring to? 

23 A. It means that you can, in fact, have a sign, 

24 if it's inside a facility where only adults are 

25 allowed, then it's okay. 
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1 Q. Now, again, is this designed so we limit 

2 exposure of underage minors? 

3 A. That's correct. That's exactly why it's 

4 there. 

5 Q. Now, if we go on just to show the jury, as 

6 far as transit advertisement, tell the jury what is 

7 transit advertising that now is prohibited. 

8 A. Well, as I mentioned, sometimes you'll see a 

9 sign at a bus station or top of a taxi or in a train 

10 station, that's considered transit advertising and 

11 that's been eliminated. 

12 Q. Now, tell the jury, this outdoor advertising, 

13 was that an important part of Philip Morris and the 

14 other tobacco companies' marketing activities over the 

15 past 30 years or so? 

16 A. Yes. 

17 Q. Explain that to the jury. 

18 A. Because tobacco companies were — signed a 

19 consent decree a number of years ago to stay off 

20 television or use electronic advertising, so that is 

21 today, in America, the primary means of advertising 

22 from a mass market point of view. So out-of-home 

23 advertising, like billboards, was really the only mass 
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media advertising that remained for the tobacco 
companies. So giving it up is a substantial reduction 
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in the amount of advertising that people see. 

Q. T.V. is gone, right? 

A. Uh-huh. 

Q. Radio is gone. Now all outdoor advertising 


Q. Radio is gone. Now all outdoor advertising 
is gone? 

A. That's right. 

Q. What's left? Where do you advertise? 

A. In publications, magazines. 

Q. Now, we'll come back to that subject in a 
minute. 

Under the Master Settlement Agreement, how 
long did Philip Morris and the other companies have to 
get down all the billboards and all the — how long did 
you have to get rid of all this stuff? 

A. 150 days. 

Q. And did you do it? 

A. Yes. 

Q. They're gone? 

A. They're gone. 

Q. And how many billboards would you estimate 
the tobacco companies took down nationwide, under these 
provisions? 

A. It was about 14,000. 

Q. And as far as those billboards, so the jury 
understands, what happened — strike the question. 


Who owns the billboards? 

A. Well, billboard companies own billboards. I 
mean, they sell space on their billboards. 

Q. And you lease it? 

A. Yes. 

Q. What happened to the unexpired lease space 
after you took all your — you painted over and took 
yours down? 

A. The Master Settlement Agreement included a 
provision which required us to make that space, as 
desired by the states, available for antismoking 
messages and youth smoking prevention messages. 

Q. Let me show you what I've marked as Exhibit 
40012. Does this show the jury an example of the type 
of, in this case, Marlboro cigarette ad on a billboard 
that's now gone? 

A. Yes. 

Q. Let me go on to the next exhibit which is 
40013. 

MR. ROSENBLATT: Objection, Your Honor. The 
point has been made. 

THE COURT: I have a little problem I have to 
ask you a question about. 

MR. WEBB: Yes, I will. I took it off. 

(Proceedings were had at sidebar) 
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THE COURT: If you're going to finish that 
whole thing — 

MR. WEBB: Let me finish one or two more of 
those and we'll stop. Like five minutes. 

THE COURT: That's fine. Half hour. 

BY MR. WEBB: 

Q. Just so that it's clear. When Philip Morris 
or the other companies took down their billboard ads. 
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did you continue to pay for the space when the attorney 
generals put up their antismoking ads? 

A. Yes. 

Q. And let me — the space that you continued to 
pay for, is this what I have now put on the screen as 
Exhibit 40013-A, does this show the jury the type of 
antismoking ads that the attorney generals then put up 
at the expense of the tobacco companies? 

A. Yes. 

Q. And this one, "A," this one is, if you look 
at it, B, you've seen these before, I take it, and C, 
these show the jury, these are the type of antismoking 
ads that the attorney generals were able to put up on 
the same billboards that had previously that 
(Indicating); is that correct? 

A. Correct. 

Q. Now, let me move on. 

108 

By the way, are you aware of any other 
industry in the United States that's been subject to 
that type of outdoor advertising restriction? 

MR. ROSENBLATT: Objection, irrelevant. 

THE COURT: Sustain the objection. 

BY MR. WEBB: 

Q. Let me move to the next. The next bullet 
point is Restrictions on Tobacco Brand Sponsorships. 
Let's go through this quickly. 

What is a tobacco brand sponsorship, sir? 
Explain that to the jury. 

A. It's when a brand has sponsored some sort of 
a program, like a concert or a sporting event or 
something like that. 

Q. For example, in the past, let's just take 
your company, Philip Morris USA, over the years has 
Philip Morris USA engaged in tobacco brand sponsorship 
of events? 

A. Yes, we have. 

Q. Give the jury some examples. 

A. As I mentioned, Virginia Slims Tennis, Benson 
and Hedges blues concerts, Marlboro country music. 

Merit bowling, Marlboro Championship Auto Racing, those 
would be examples. 

Q. At these events, then, do you market your 
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cigarette products at these events? 

A. Yes, you advertise, right. 

Q. Under the Master Settlement Agreement, are 
there substantial number of restrictions that have now 
been placed on what are called tobacco brand 
sponsorships? 

A. Yes. 

Q. And let's go to — which is paragraph 3-C, on 
Page 19, these are called Prohibited Sponsorships. Why 
don't you explain — first of all, are these the ones 
that are absolutely prohibited and off base completely? 

A. Yes. 

Q. Explain what they are and tell the jury what 
is there, quickly. 

A. Well, concerts, or any event where the 
audience is comprised of a significant percentage of 
youth, or where there are contestants that are youth, 
or specific athletic programs like football, 
basketball, baseball, et cetera, or hockey, soccer, you 
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can't sponsor any of those kinds of things at all. 

Q. So all major events are strictly off limits? 

A. Yes. 

Q. Is there another provision that sets forth 
what you can do? 

A. Yes. 
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Q. And that's called limited sponsorships? 

A. Yes. 

Q. This I just put on the screen from Page 19 of 
the agreement. Limited Sponsorship: No participating 
manufacturer may engage in more than one brand name 
sponsorship in the states in any 12-month period. 

What does that limit you to? 

A. Limits you to one sponsorship during the 

year. 

Q. That's all, just one? 

A. That's it, yes. 

Q. For example, which one did Philip Morris 

select? 

A. Marlboro Championship Auto Racing. 

Q. Virginia Slims tennis — 

A. All of those are gone. 

Q. That's all gone forever? 

A. Yes. 

Q. Let's go to the next item on the chart: No 
tobacco branded apparel or merchandise. 

First of all, just what is branded apparel? 
What does that mean? 

A. Well, as I said, it's like a cap or a T-shirt 
or a bag or a sweatshirt that has a logo on it, that 
would include the name of the brand or would be 
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recognizable to that brand. 

Q. And tell the jury, how did Philip Morris use 
branded apparel with your logo on it inside your 
company as far as your marketing activities? 

A. Well, we had some programs where people could 
redeem insignias from the package, when they bought the 
product, they could mail them in; and if they were 21 
or older, they could redeem those things for items that 
were in a catalog, that were branded. 

Q. Did you bring a picture with you today just 
to give some examples to the jury of what's now gone? 

A. Yes. 

Q. Let me show you now what I have — I think I 
went too far. I put on the screen Exhibit 40015 and 
just explain, is this the type of branded Marlboro 
apparel with the Marlboro insignia on it that would be 
used as part of your marketing programs? 

A. Yes. 

Q. This is all gone now? 

A. Yes. 

Q. As a result — in fact, as a result of the 
Master Settlement Agreement, does Philip Morris today 
sell or distribute or give away any branded apparel 
like that? 

A. No. 

112 

Q. And do you authorize anybody else to do it on 
your behalf? 

A. No. 

Q. Let me go to the last one under that section. 
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D: No paid tobacco product placements in movies, T.V. 

shows, et cetera. 

Just what does that refer to? 

A. Well, it refers to if a company is approached 
by a producer of a television program or a movie, 
solicited to pay money in order to have their product 
featured in that program, that would be the kind of 
circumstance that would wind up with a product shown in 
a movie. And that's eliminated. 

Q. If I see a T.V. show and I see Colgate 
toothpaste on the sink, does that mean Colgate probably 
paid to have it put there? 

A. It's possible. 

Q. And you can't do that? 

A. No. 

Q. Tobacco companies cannot do that? 

A. Yes. 

MR. WEBB: Your Honor, actually, I can stop 

here. 

THE COURT: Go to 12:30. 

BY MR. WEBB: 
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Q. Let's go to the second Roman numeral: 
Restrictions to insure no targeting of youth. And just 
generally, explain, and I'll be through these quickly, 
generally what are these trying to do? 

A. What they do is they try to make sure that 
any things that you're doing in the operation of your 
business wouldn't be something that would be attractive 
to kids. 

Q. And let's go to the first one: No cartoon 
characters in tobacco ads. And let's go to the 
provision. I'll put on the screen, is this the 
provision of the MSA, on Page 19, that bans the use of 
cartoons in connection with any cigarette advertising? 

A. Yes. 

Q. And that's gone forever; is that correct? 

A. That's correct. 

Q. Is the definition of cartoons broadly defined 

in the agreement? 

A. Yes, it is. 

Q. Let's show the jury that, how it's defined. 

And I'm not going to go through this, but is it fair to 
say what they define as cartoons is a pretty broad 
definition? 

A. Yes, it is. 

Q. For example, was there one particular Philip 
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Morris ad that you were running at the time of the MSA 
that you canceled because you were concerned that it 
might violate the cartoon provision? 

A. Yes. 

Q. Let's show the jury that. Is this the 
Benson — this I put on the screen as 40017. Why don't 
you describe what this exhibit is and why you canceled 
it because of the MSA cartoon provision? 

A. Sure. That's a Benson & Hedges advertising 
campaign. And the reason why we canceled it is 
because, as you saw in the definition, if there's an 
inanimate object — 

Q. Which one? 

A. Where it says "The attribution of human 
characteristics to animals, plants or other object." 
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16 Cigarette would be "other object," and having it sit in 

17 a swing would be giving it human characteristics. Our 

18 interpretation of that was that it would be a violation 

19 of the MSA, so we eliminated that advertising. 

20 Q. Had there been any allegation or indication 

21 that that type of Philip Morris advertising was in any 

22 way designed to appeal to minors? 

23 A. No, none at all. 

24 Q. Let me refer to the next provision of the 

25 chart here: No free cigarette product samples except 
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1 in adult-only facilities. 

2 Explain that briefly to the jury and we'll 

3 move on. 

4 A. Well, as a common practice, in the consumer 

5 package business, in order to switch somebody from one 

6 brand to another, to give them an opportunity to try 

7 the product, and the Master Settlement Agreement 

8 eliminates that as a vehicle except in adult-only 

9 facilities. So, for example, in a bar where only 


10 

people 

of 

age are in attendance, you can still use 

11 

product 

sampling. 

12 

Q. 


But, for example, after the MSA, what did you 

13 

do about - 

— do you still give free samples in bars? 

14 

A. 


No, we don't use any free samples. 

15 

Q. 


At all? 

16 

A. 


None. 

17 

Q. 


Now, by the way, the term "adult only," is 

18 

that defined in the MSA — 

19 

A. 


Yes. 

20 

Q. 


— as a place where only people 21 or older 

21 

can get 

access to? 

22 

A. 


That's correct. 

23 

Q. 


Go on. 

24 

A. 


Actually, I think it's 18, of legal age or 

25 

older. 

18 

or 19 in a few states. 




11 

1 

Q. 


Explain to the jury, is there a difference in 

2 

the states as to when you can legally — are underage 

3 

as far 

as 

smoking cigarettes? 

4 

A. 


Most states are 18. There are a few that are 

5 

19. 



6 

Q. 


The next category says: No gifts to underage 

7 

persons 



8 



Explain what that is, what that provision is. 

9 

A. 


Well, it's pretty simple. It's what it says. 

10 

You can 

' t 

give a gift to an underage person. You can't 

11 

give them 

an item or a premium or something like that. 

12 



In this particular case, for example, I 


13 described the redemption program a minute ago with 

14 branded gear. Well, you can still have a program, but 

15 you can't use branded gear. But in order to make sure 

16 that nobody who's redeeming is underage, then what you 

17 have to do is you have to get a copy of a government 

18 issued I.D., like a driver's license sent in the at 

19 time of the redemption, to validate that in fact the 

20 person who is redeeming is in fact, in our case, over 

21 21. We require people to be over 21, 21 or older. 

22 Q. So you provided — it's got to be 21 or over? 

23 A. Yes. 

24 Q. So you have a cushion beyond the legal 

25 smoking age? 
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A. Yes, we do. 

Q. And why do you do that? 

A. Well, because we want to have a cushion, we 
want to be sure that if somebody is 18, or maybe 
they're still in high school or something like that, 
that they're not involved in our marketing practices. 

Q. So if they don't send in or you don't get the 
government I.D., they don't get any — they can't 
participate? 

A. That's correct. 

Q. Now, let me go to the last item on this 
chart: No youth targeting. Is there a provision, a 

catchall provision, that just prohibits the tobacco 
companies from doing anything to target underage people 
to smoke cigarettes? 

A. There's an overall general provision on this 
subject, yes. 

Q. I think I put on the screen — is this the 
provision I've now put on the screen? 

A. Yes. 

Q. What is the significance or importance of 
this provision? 

A. Well, essentially, what it does is it gives 
attorneys general the opportunity to look at anything 
that we do, any of our marketing practices, beyond 
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what's spelled out in the MSA; and if they view it as 
either a direct or indirect targeting of youth, then 
they can simply go into court and get a court order and 
make us stop doing it. 

MR. WEBB: Your Honor, I can stop at this 

point. 


THE COURT: All right, I think it's a good 
time to stop. We'll pick it up at 1:30. Give you an 
hour and 15 minutes. 

Same rules will apply, folks. 

(The jurors exited the courtroom.) 

THE COURT: All right, please, we're still in 


session. 


During the recess, you may not discuss your 
testimony with anyone. That includes the lawyers for 
either side. You can talk about anything else in the 
world except this case. 

THE WITNESS: I understand. Thank you. 

(Court was adjourned at 12:17 p.m.) 
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